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— LEGAL FRAMEWORK

Art. 696 c.c.p.: Primacy of the European Union Law.

1 In relations with Member States of the European Union, extraditions,
requests for international legal assistance, the effects of foreign criminal
sentences, the enforcement abroad of Italian criminal sentences and other
relations with foreign authorities, relating to the administration of justice in
criminal matters, are governed by the provisions of the Treaty on European
Union and the Treaty on the Functioning of the European Union, as well as
by the legislative acts adopted in implementation thereof. If such provisions
are lacking or do not provide otherwise, the provisions of the international
conventions in force for the State and the provisions of general international
law apply.

2.

3. If the provisions indicated in paragraphs 1 and 2 are missing or do not
provide otherwise, the provisions of this book shall apply.

4. ...
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Art. 696quinquies c.c.p.: Judgement on recognition — Limits

The judicial authority recognises and executes the
decisions and judicial orders of other Member States
without examining their merits, unless otherwise
provided. In any case, compliance with the
fundamental principles of the legal system of the State
IS ensured.



~ LEGAL FRAMEWORK—"

OTHER RELEVANT
FRAMEWORK DECISIONS

Council Framework Decision 2002/465/JHA of 13 June 2002
on joint investigation teams

Council Framework Decision 2002/584/JHA of 13 June 2002
on the European arrest warrant and the surrender procedures
between Member States

Council Framework Decision 2003/577/JHA of 22
July 2003 on the execution in the European Union of orders
freezing property or evidence

Council Framework Decision 2005/214/JHA of 24
February 2005 on the application of the principle of mutual
recognition to financial penalties

Council Framework Decision 2006/783/JHA of 6
October 2006 on the application of the principle of mutual
recognition to confiscation orders
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OTHER RELEVANT
FRAMEWORK DECISIONS

»

Council Framework Decision 2008/909/JHA of 27
November 2008 on the application of the principle of mutual
recognition to judgments in criminal matters

Council Framework Decision 2008/947/JHA of 27
November 2008 on the application of the principle of mutual
recognition to judgments and probation decisions.

Council Framework Decision 2009/315/JHA of 26 February
2009 on the organisation and content of the exchange of
information extracted from the criminal record between
Member States

Council Decision 2009/316/JHA of 6 April 2009 on the
establishment of the European Criminal Records Information
System (ECRIS) in application of Article 11 of the FD
2009/315/JHA
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FD 829/2009/JHA — GUIDING PRINCIPLES

SUBJECT MATTER - MUTUAL RECOGNITION

A Member State recognises a decision on supervision measures issued in another
Member State as an alternative to pre-trial detention, supervises the supervision
measures imposed on a natural person and surrenders the person concerned to the
Issuing State in the event of non-compliance with such measures

OBJECTIVES

To ensure the due course of justice and, in particular, the appearance of the
person concerned in court

To encourage, during criminal proceedings, where appropriate, the use of non-
custodial measures for persons who are not residents of the Member State In
which the proceedings take place

To improve the protection of victims and citizens in general
LIMITS
protection of public order and safeguarding of internal security
protection of victims and citizens in general



LEGAL FRAMEWORK —

FD 829/2009/JHA — OTHER PROVISIONS

TYPES OF PRECAUTIONARY MEASURES (ART. 8)
TRANSMISSION OF DECISION/CERTIFICATE (ART. 10)
SURVEILLANCE POWERS (ART. 11)

ADAPTION (ART. 13)

DOUBLE INCRIMINATION (ART. 14)

GROUNDS FOR NON-RECOGNITION (ART. 15)

CONSULTATIONS (ART. 22)
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LEGISLATIVE DECREE 15.2 2016, N. 30
GENERAL PROVISIONS

Implementation of the provisions contained in the Framework
Decision to the extent that they are not incompatible with the
constitutional principles laid down in the field of fundamental
rights, rights of freedom and due process (Art. 1)

Competent authorities (Art. 3):

Ministry of Justice (transmission and receipt of decisions on
precautionary measures and of the certificate, together with
the related correspondence)

Judicial Authority (issuance of precautionary order; judgment
of recognition of foreign decision; any direct correspondence
with Judicial Authority of another Member State, except for
the obligation to immediately inform the Ministry of Justice
of the transmission or receipt of a decision on precautionary
measures)
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LEGISLATIVE DECREE 15.2 2016, N. 30
GENERAL PROVISIONS

PRECAUTIONARY MEASURES (Art. 4)
obligation to communicate any change of residence

prohibition to frequent certain places, locations or areas of
the territory of the issuing State or the executing State

obligation to remain in a certain place, possibly at set times
restrictions on the right to leave the territory of the State

obligation to report to the authority indicated in the
enforcement order at the set times

obligation to avoid contact with certain persons who may
be involved in any capacity in the crime for which
proceedings are being carried out

temporary prohibition to exercise certain professional
activities
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LEGISLATIVE DECREE 15.2 2016, N. 30
ACTIVE PROCEDURES

Entitlement to initiate proceedings

The Public Prosecutor transmits the decision on precautionary measures to the competent
authority of the Member State in which the interested party has his or her legal and habitual
residence, when the interested party has expressed the will to return to that State (or, at the
request of the interested party, to the authority of another Member State, subject to the latter's
consent)

Conditions

The transmission is ordered immediately after the decision on precautionary measures, with
the indication of the relevant period of application; the certificate must also be sent, with the
attestation regarding the consent of the interested party and, where required, of the competent
authority of the executing State

Procedure

The order of transmission, the decision on precautionary measures and the certificate are sent
to the MoJ, which forwards them to the competent authority of the executing State, after
translating them into the language of the State. However, if such translation is not necessary
or if the Judicial Authority has provided it, the latter will directly send the documentation to
the competent authority, communicating this, for information, to the MoJ
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ACTIVE PROCEDURES

As a result of the recognition by the executing State, the Italian Judicial
Authority is no longer required to adopt the measures necessary to verify
compliance with the obligations and requirements imposed, unless the certificate
IS subsequently withdrawn

The Italian Judicial Authority resumes the power of supervision if the recipient
no longer has legal and habitual residence in the executing State; when, due to a
change in the measure, there IS no correspondence with the precautionary
instruments provided for by the executing State; when the maximum terms of
supervision provided for by the executing State have expired

The Italian Judicial Authority is competent to decide on the extension and
revocation of the precautionary decision, as well as on the modification of the
obligations and requirements imposed, as well as on the issuing of the arrest
warrant or any other enforceable judicial decision
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= LEGISLATIVE DECREE 15.2 2016, N. 30
PASSIVE PROCEDURES

JURISDICTION

Court of Appeal (legal and habitual residence of the interested person)
CONDITIONS

Legal and habitual residence of the interested person in Italy (specific residence)
Double criminality (exemptions)

Compatibility of the measure with Italian legislation (subject to adaptation)
PROCEDURE/DECISION

The Ministry of Justice receives the request and the certificate and forwards them
to the Court of Appeal, which decides within ten days and sends the decision to the
Attorney General, competent for supervising the execution of the measure

VIOLATIONS

Communication of the A.G., also through the MoJ, to the foreign authority
APPEAL

Appeal to the Court of Cassation (applicability of the rules on E.A.W.)
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PASSIVE PROCEDURES

GROUNDS FOR REFUSAL (ART. 13)

Lack of conditions for recognition (among others, double criminality)

Incomplete certificate or certificate not corresponding to the precautionary decision
Violation of the principle «ne bis in idem»

Statute of limitations

Existence of a cause for immunity

Non-imputability of the person concerned due to his/her age

CESSATION OF JURISDICTION (ART. 15)

Legal and habitual residence established by the interested party in another State
Supervening unavailability of the recipient of the foreign precautionary decision
Supervening incompatibility of the measure with Italian legislation

Expiry of the maximum national terms for the duration of the precautionary measure
Failure to respond, within the established deadline, to the report of violations
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STATISTICS — JUNE 2024 — ACTIVE CASES

8 ACTIVE PROCEDURES
(ITALIA as issuing State)

2 — SLOVENIA
2 — ROMANIA
2 — GERMANY
1 -AUSTRIA

1 - HUNGARY
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STATISTICS — JUNE 2024 — PASSIVE CASES

27 PASSIVE PROCEDURES
(ITALIA as executing State)

9 — SPAIN
8 — FRANCE
2 —PORTUGAL

8 — OTHER MEMBER STATES (NL, RO, HUN, UK)
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ACTUAL CASES

SLOVENIA — active case

Refusal due to exceeding the maximum duration of precautionary measures (2
years in total)

PORTUGAL - passive case

Refusal due to failure to respond to a request for additional information (acronyms)
SPAIN — passive cases

Multiple reports of violations of measures, without response

FRANCE - passive case

Request for additional information (specification of the crimes and indication of the
status of the proceedings) to verify compliance with the national terms for the
duration of the measure - Adaptation

FRANCE - passive case

Suspension of the measure (for questioning in France)
PORTUGAL/FRANCE - passive cases

Measure applied following adaptation deemed more serious by foreign J.A.
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ACTUAL CASES

SPAIN — passive cases

Recognition of the measure of the obligation to report, with adaptation (terms of
duration and report to Judicial Police)

FRANCE - passive case

Sending of the decision (without certificate) through the Police Headquarters
GERMANY/ROMANIA — active cases

Request for recognition of the measure of house arrest

HUNGARY - passive case

Request from the suspects

SLOVENIA - active case

Refusal to recognize the hospitalization in REMS

Passive cases — Active cases

Sending of the decision without certificate — Failure to respond to
communications/requests from the Ministry of Justice (also due to direct
communication between Judicial Authorities)
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MAIN CRITICALITIES

FRAGMENTATION OF NATIONAL LEGISLATIONS
CRITICISM IN THE INVOLVED AUTHORITIES

FAILURE TO RESPOND TO REPORTED VIOLATIONS
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BEST PRACTICES

PRELIMINARY CONSULTATIONS
Elimination of unnecessary costs
No need to Initiate lengthy procedures

CONSULTATIONS DURING THE PROCEDURE
Resolution of interpretative or applicative issues
Increased effectiveness of formal communications
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JURISPRUDENCE

COURT OF CASSATION
Judgement n. 26526 delivered on 9.3.2017

The competent Authority retains a wide margin of discretion regarding the
decision whether to send the decision on the precautionary measure to the
foreign State for execution

Following Judgements

Balance between
the rights of the suspects
and
protection of victims and citizens in general,
as well as safeguarding of internal security
(Article 3 FD 2009/829/JHA)



“FRAMEWORK DECISION 2009/829/JHA
JURISPRUDENCE

HOUSE ARREST

FRAMEWORK DECISION 2009/829/JHA
VS
FRAMEWORK DECISION 2002/584/JHA
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