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Introduction

3. No case law from the CJEU concerning (pending case C-2/19 A.P.); 
interpretation of the following concepts in FD 2008/947 based on case 
law for other instruments (www.curia.nl):

• Deprivation of liberty

• Concept of residence

• Double criminality

• Trial resulting in the decision 

• Refusal to execute under exceptional circumstances

1. The FD 2008/947 on probation decisions and alternative sanctions

2. The FD 2008/947 implements the principle of mutual recognition

http://www.curia.nl/
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Mutual recognition

All grounds for non-execution are optional (C-579/15 Poplawski § 21)

The FD 2008/947 implements the principle of mutual recognition

Execution unless a ground for non-execution applies (art. 11) or 
exceptional circumstances

Mutual recognition is based on mutual trust



Mutual recognition is based on mutual trust

With regard to mutual recognition, mutual trust implies:
• Accept and enforce

• Limited control on foreign decision

• Strict interpretation of exceptions and other unclear concepts

Mutual trust is presumed between EU Member States

“save in exceptional circumstances to consider all the other MS to be 
complying with EU law and particularly with the fundamental rights 
recognized by EU law” (Opinion 2/13 § 191)



What is deprivation of liberty?

Example of a measure 
• Nine-hour night-time curfew, together with 

• Electronic monitoring,

• Report to a police station at fixed times on a daily basis or several times a 
week, 

• Ban on applying for foreign travel documents. 

Scope of application (art. 1(3) a))

Is this deprivation of liberty?



What is deprivation of liberty?

Case C-294/16 PPU JZ on the EAW
• The notion of detention must be interpreted as “covering 

not only imprisonment but also any measure or set of 
measures imposed on the person concerned which, on 
account of the type, duration, effects and manner of 
implementation of the measure(s) in question deprive the 
person concerned of his liberty in a way that is 
comparable to imprisonment.” (§ 47)

Detention = deprivation of liberty

Deprivation ⍯ restiction



When is the convict lawfully residing? 
Certificate Section f)

Lawfully and ordinarily residing?

Why important?

Residence is an autonomous concept of EU law

“overall assessment of various objective factors characterising the 
situation of that person, which include, in particular, the length, nature 
and conditions of his presence and the family and economic connections
which he has with the executing Member State.” 

(C-66/08 Koslowski, point 48)



When is the convict lawfully residing? 
Certificate Section f)

Rights of EU citizens must be respected (recital 7), for example:

• Non discrimination between nationals and non-nationals unless objective 
justification (see Wolzenburg C-123/08 at 70)

• Directive 2004/38 applies



Double criminality? 
Certificate Section g)

Control of double criminality if (art. 10)
• If other offence than one of the 32 offences listed (if 

punishable in the issuing state by sentence for a max period of 
at least 3 years)

• Or if the executing Member State has declared it will verify 
double criminality for these offences as well

Why important? May constitute a ground for non-execution (art. 11(1)(d))

When?

What sort of control?



CASE



The judgment decides that the sentence is suspended. The following 
probation measures were imposed:

• An obligation to carry on 120 hours of community service spread over 7 months

• An obligation to follow driving lessons under the supervision of a probation officer 

In Spain a custodial sentence of 15 months is imposed on Mr G, Italian 
resident, by a final decision of the Madrid district court for the following 
offence:

Breach of a temporary ban on driving imposed on him by decision of 
the Municipality of Madrid



Italian criminal code refers only to decisions of the judicial authorities or of 
another ‘Italian’ body which are enforceable in ‘Italian territory’

G. asks for the transfer of the decision to Italy where he has his residence

In Section g)  point 3 of the certificate:

“offence of thwarting the implementation of the decision of a public 
authority” > control of double criminality



DISCUSSION



Double criminality?

Case C-289/15 Grundza on FD 2008/909

Offences does not have to be identical in the two States: 
constituent elements, name given and/or classification can be 
different (§ 34-35)

“Whether the factual elements underlying the offence, as reflected in 
the judgment handed down by the competent authority on the issuing 
State, would also, per se, be subject to a criminal penalty in the 
executing State if they were present in that State.” (§ 38)



END OF THE CASE



Trial resulting in the decision ?
Certificate Section h)

Non-execution possible if the sentenced person did not appear in 
person at the trial resulting in the decision (art. 11 (1) h))

Why important?



Consequently, the concept of ‘trial resulting in the decision’ refers to 
the appeal proceedings, provided that the court made a final ruling on 
the guilt and imposed a penalty, following an assessment, in fact and in 
law, of the incriminating and exculpatory evidence.

In case there was a decision in appeal, does the concept refer to the judgment 
in first instance and/or appeal?

C-270/17 PPU Tupikas on the EAW: 

“proceeding that led to the judicial decision which finally sentenced” the 
person (§ 74)



CASE



Mr Z is a Polish national residing in the Netherlands

Judgment 21/4/05: sentenced by a Polish court to 6 years of 
imprisonment for offence 1, the sentence is conditionally deferred by 
imposition of a probation measure during 6 years

Judgment 10/4/12: sentenced by a Polish court to 3 years of 
imprisonment for offence 2, the sentence is conditionally deferred by 
imposition of a probation measure during 3 years

Judgment 25/3/14, a Polish court decides on a cumulative sentence 
combining the sentences for offence 1 and 2 into one sentence of the 
same probation measure during 7 years.



Section h) the following are ticked:
- (2)the person did not appear in the proceedings which resulted in the 

judgment
- (3.2) Being aware of the scheduled trial the person had given 

mandate to a legal counsellor, who was either appointed by the 
person concerned or by the State, to defend him or her at the trial; 
and was indeed defended by that counsellor at the trial

It appears that the certificate concerns the judgment handing down 
the cumulative sentence in 2014

It also appears that Mr Z was summoned, but did not respond to the 
summon. A lawyer was assigned by the Court.

Should the Dutch authorities refuse to execute the judgment?



DISCUSSION



Proceedings which resulted in ‘cumulative sentence’?

• C-271/17 PPU Zdziaszek not only to the finding of guilt, but also 
to the determination of the sentence (§ 87)

• Proceedings must not be a purely formal and arithmetic 
exercise, but entail a margin of discretion in the determination 
of the level of the sentence, in particular, by taking account of 
the situation of personality of the person concerned or of 
mitigating or aggravating circumstances (§ 88)



END OF THE CASE



Exceptional circumstances in EAW 
proceedings

Proceedings are suspended, but may be put to an end.

Mutual trust may be rebutted in exceptional circumstances, if, for example, 
recognition and enforcement of the foreign judgment would imply:

1. A violation of art. 4 Charter/art. 3 ECHR (Joined Cases C-404/15 and C-659/15 PPU  
Aranyosi and Căldăraru)

2. A real risk of breach of the essence of the right to a fair trial on account of systemic or 
generalized deficiencies compromising the independence of tribunal and courts, art. 47 
Charter/art. 6 ECHR (Case C-216/18 PPU LM of 25/07/18)



Exceptional circumstances in FD 947?

Refusal to forward the judgment if the sentenced person may be 
subject to torture or degrading treatment is unlikely.

ISSUING AUTHORITY EXECUTING AUTHORITY

MUTUAL TRUST

Must the executing authority accept to enforce a judgment from a Member 
State where judicial independence is undermined?

Probably not because the case law concerns risk of future violations.



THANK YOU!


