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1.Shared purpose: social rehab / ATD

2.‘Purpose creep’ / narrowing

3.Underused

4.Human rights obligations — ‘last
resort’

5.Needs:

a. Information
Standards

c. Alternatives to detention —
availability and application

d. Comparability —tools and
compliance

e. Incentives — conditionality (e.g.
CPT)

ToP

Transfer of prisoners

Framework Decision
2008/909/JHA
27 November 2008

Transposition deadline
5 December 2011

Probation and alternative
sanctions

Framework Decision
2008/947/JHA
27 November 2008

Transposition deadline
6 December 2011

European Supervision
Order

Framework Decision
2009/829/JHA
23 October 2009

Transposition deadline
11 November 2012

Bl UK not taking part

Pre-trial

Supervision

measures
as alternative to provisional

detention

Post-trial

Imprisonment
in ‘other’ MSs

Alternative
sanctions

other than imprisonment

Probation

and its supervision
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Article 8 (1) of the
Framework Decision on
the ESO lists the pre-trial
supervision measures to

Alternatives to pre-trial detention available in EU Member which it applies. These

are:

Sta‘tes + Obligations to inform authorities of
any change of residence

Restrictions in  movement, in
particular in entering certain places or
an obligation to remain at a specified
place, as well as limitations on
travelling across state boarders
» Restrictions on contacting certain
persons.

Additionally, according to
Article 8 (2), following
notification to the
Council, states may also
choose to apply the ESO
to other measures, for

example:

o o " o v ¥ » Restrictions on engaging in certain
activities

W o W W * Restrictions on driving a vehicle

« Obligations to deposit a certain sum
W W W of money

* Obligations to wundergo certain
¥ v v b treatment

» Restrictions on contacting specified
objects.
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Restriction on
movement
Communication
restictions /
removal orders
Electronic
Monitoring
Duty to report /
mandatory
registration
Supervision
Social
rehabilitation
Medical
rehabiitation
Fina ncial Surety
Sefure of
douments
Other
restrictions on
liberties
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FRA Opinion 6 (p. 70)

To ensure effective implementation of the three Framework Decisions:
« EU Member States should treat detention as a last resort — especially at the pre-trial stage,
when suspects have not been found guilty.
—  reduce costs
— improve detention conditions
— facilitate social rehabilitation.
« The EU and the Member States must ensure a more harmonised approach across the EU in
terms of:
—  when detention is used
— what alternatives to detention are in place
— when they are used
— what social rehabilitation entails Mutual
«  This would also reinforce mutual trust across EU Member States

—  basis for effective mutual recognition of judicial decisions

recognition

Fundamental Rights
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concerns

Rehabilitation seen as a rather narrow concept

—  Continuity of level of security ‘gained’, training, education,
medical/psychological treatment, etc — for rehabilitation

Level of understanding of ‘transferred to what’

— Consent/ information (as well as, e.g., appeal)

—  Prison conditions / calculations of time, benefits, etc (909)
— Language

Transfer — information to victims of crime?
Persons in situations of vulnerability
Data collection

Translation requirements, response time,
communication (E-tools — CoE proposal for secure
file transfer)

Sowrce:  FRA, 2015

W 2014w EUavermge (12.1)

Mot Data are not available for Belgivm and Germany; for Luxembourg, the latest svailable data are fron
UK specified separately for each of its three maln regions,
Source: UNODC {201 4), Jowendes held

AT
:13
oY
a
DK
EL
HR
HU

3= 5ES

FEz=E3

Framework Decision on the ESO

M Possitility toappeal 1 No possibility to oppeal [l Not implemented/implementation pending
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Aranyosi |-criteria Real risk

Postponement (not Execute the EAW
abandoned)
Judgments of int’l courts Inform Eurojust (Art. 17 Possible to challenge
(ECtHR) (7) with reasons detention conditions in
f il if issuing Member State
Judgments of nat’l courts Inform Council i
repeated delays

Decisions, reports, etc

from UN or CoE mechan. Py

detention while pending

Requesting information
(Art. 15 (2) of the EAW)

Aranyosi Il
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EU EU Area of Justice
Fundamental rights, improved trust and cross-border instruments

National Courts
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Aranyosi-criteria

Initial assessment — real risk
Objective, reliable, specific, up to date

Judgments of int’l courts
(ECtHR)
Judgments of nat’l courts

Decisions, reports, etc
from UN or CoE mechan.

Standards and sources

FRA project

‘Detention conditions’

Standard Minimum Rules
/ Nelson Mandela Rules

3 EU Member States

Standards by the

European CPT SRR

European Court of United Kingdom
Human Rights (England & Wales)

UN Treaty Bodies

‘Checklist’

Standards & conditions

Additional sources: Nat’l courts, EPIS (European Prison Information System, EuroPris), World Prison Brief, Prison Observatory, etc

SPACE

Sources & ‘significance’

Example — Austria

Guidance on risk or not
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Thank youl!

Jonas.Grimheden@fra.europa.eu

fra.europa.eu



FRA and its

environment
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CoE

Management Board
Planning and Monitoring,
1/MS + 1CoE + 2 COM

Nat’l Liaison Officers

28, respective MS appoints ECtHR

ECSR
Commissioner

Executive Board

Information ECRI
networks Prepares decisions by MB, o
W advises Director EU -
National
Ad hoc working EC DGs AL
g EP Cttees .
partles Council Equality
. (FREMP, etc) g‘::t'is »
Fundamental Rights Scientific Committee Ombudsman e
Platform 11 independent members, EDPS ,
. . . Parliaments
Civil society representatives scientific guidance (JHA) agencies

Staff

Around 100 appointed by
Director

Director
implements tasks, manages
staff, represents externally

,8uip|ing

FRA bodies

FRA ‘Working
methods’

11
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Three EU instruments and purposes

Art. 3 (1): “The purpose [...] is to Art. 1: “This [...] aims at facilitating the social Art. 2 “Objectives [are] (a) to ensure the due course
establish the rules under which a rehabilitation of sentenced persons, improving  of justice [...]; (b) to promote, [...] non-custodial
Member State, with a view to the protection of victims and of the general measures for persons who are not resident in the
facilitating the social rehabilitation public, and facilitating the application of Member State where the proceedings are taking

of the sentenced person, is to suitable probation measures an alternative place; (c) to improve the protection of victims and of
recognise a judgment and enforce the sanctions, in case of offenders who do not live in the general public.” (Recitals 3 and 4 elaborate on the
sentence.” the State of conviction.” cited objectives.)

EAW — Charter Art. 4 The three FDs — social
rehabilitation, etc

Detention conditions Social rehabilitation
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Handbook on access to justice

* FRA-Council of Europe (European Court of Hndbookonmmpem,aw
Human Rights) with CEPEJ and Court of Justice RSB
of the EU

« In print and online in 22 languages

« Content includes:

— What and how, independence and impartiality, legal
aid, assistance, effective remedy, obstacles, length of
proceedings, persons with disabilities, victims rights,
environmental, e-justice detention(pp. 163-172)

http://fra.europa.eu/en/publication/2016/handbook-european-law-relating-access-justice

13
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Criminal justice

Criminal procedures roadmap

EAW

European Arrest Warrant
Framework Decision
2002/584/JHA
13 June 2002

Transposition deadline
1 January 2004

Past transp.
deadline

8 A

Interpretation and
translation

Directive 2010/64/EU
20 October 2010

Transposition deadline
27 October 2013

Roadmap for
strengthening
procedural rights of
suspects and accused
persons in criminal
proceedings, OJ C
295/1, 4 December
2009, adopted by the
Council on 30
November 2009, and
incorporated into the
Stockholm Programme

® 0P

Transfer of prisoners
Framework Decision
2008/909/JHA
27 November 2008

Transposition deadline
5 December 2011

® B

Right to information
on rights and charges

Directive 2012/13/EU
22 May 2012

Transposition deadline
2 June 2014

® PAS

Probation and alternative
sanctions

Framework Decision
2008/947/JHA
27 November 2008

Transposition deadline
6 December 2011

I g ot
taking part

C(1)+D

Lawyer and right to have
third party informed

Directive 2013/48/EU
22 October 2

Transposition deadline
27 November 20

@ ESO

European Supervision
Order

Framework Decision
2009/829/JHA
23 October 2009

Transposition deadline
11 November 2012

I K not
taking part

O EIO

European Investigation
Order

Directive 2014/41/EU
3 April 2014

Transposition deadline
22 May 2017

I (E not FRA FRA
taking part

projects

opinions

Criminal justice

o

O corc

Freezing and confiscation

of tools/proceeds of crime

Directive 2014/42/EU
3 April 2014

Transposition deadline
4 October 2016

EPPO

Establishment of the
European Public
Prosecutor’s Office

Draft regulation
COM(2013)534 final, 17
July 2013

Headings in italics indicate non-established

acronyms
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Detention rate (pre-trial) per 100,000 population in the EU Member
States (UK by its three main parts), compared to EU average

120 112
100
80
61
60 Source: Institute for
40 32 32 32 Criminal Policy
28 ., 28
1 T Research (ICPR),
20 ]i = A I 1 I I I University of London,
0 | | World Pre-
U 8T EE?2 Etzazgza 5P ETEG tria/Remand
(2] . .

f, g %’ Imprisonment List

% (2nd ed.)

=

-]

I Pre-trial detention rate (per 100,000 population) e FJ average (31)



http://www.prisonstudies.org/sites/default/files/resources/downloads/world_pre-trial_imprisonment_list_2nd_edition_1.pdf
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Detention rate (pre- and post-trial) per 100,000 population in select
states with GDP per capita similar to that of the EU, compared to

EU average
800
698

700
Source: Institute for
600 Criminal Policy Research
(ICPR),  University of
500 London, World Prison
Population List (eleventh
400 edition). The information
comes largely from
300 national prison
194 administrations or
200 151 responsible ministries.
106 The data are for the latest
100 48 reference year available
. Bl when the statistics were
0 published in  October

USA Canada Japan Australia New Zealand 2015.
EE Prison population rate (per 100,000) e F | average (126)
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http://www.prisonstudies.org/sites/default/files/resources/downloads/world_prison_population_list_11th_edition.pdf
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Number of detainees (pre- and
post-trial) who are from another
EU Member State, by EU
Member State

Note: Data for DE, EL and HU are from Space 1,
2012; no data are available for BG. Information for UK
specified separately for each of its three main regions.

Source: Council of Europe, SPACE |, 2014, Table 4

UK (SCT)
UK (NIR)

UK (ENG & WLS)

SK

= 159

175

I )5
1 77

I 34

= 456 Some 30,000
171
o 546 across the EU —
m 227
— 751 roughly 5 % of
1 103 .
12 total in
w6 detention
m 323
m 263 14 ?
o customer base’ +
I I 3836 not detained
m— 1027
17
m 302
e 7/ ] 3
mm 793
1 110

s 1941

0 2000 4000 6000 8000
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http://wp.unil.ch/space/

Charter of Fundamental Rights of

the EU
FOR FUNDAMENTAL RIGHTS
Rights, freed

Peace — Universa Diversity, Right Reaffirms const. Rights, duties,
Preamble o S e
common values | values etc visible and int’l rights responsibi
| Dignity 1 Human 2 Life 3 Integrity of 4 Torture and inhuman degrading 5 Slavery and
(Articles 1-5) dignity the person treatment or punishment forced labour

Il Freedoms 6 Libert: 10 Thought conscience
(Articles 6-19) security and religion

11 Expression and 12 Assembly and 13 Arts and 14 Educati 15 Choose occupation
information association sciences and engage in work
16 Conduct a 7 sy Syl 19 RemO\'/a!I, expulsion

bus S or extradition

y 21 Non- 22 Cultural, religious 23 Equali en 24 The 25 26 Integration of

e law discrimination and linguistic diversity and wome child Elderly persons with disabilities

LEFRA
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Il Equality
(Articles 20-26)

VI Justice 47 Effective remedy 48 Presumption of innocence 49 Legality and proportionality of 50 Ne bis in

(Articles 47-50) and fair trial and right of defence criminal offences and penalties idem

VIl General provisions . 52 Scope and 53 Level of 54 Prohibition of ‘
. 51 Application . . . .

(Articles 51-54) interpretation protection abuse of rights 18
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Recitals Articles

Discrimination

| | | | | | | | | | | [ | |
| | | | | | | [ | | |
Constitutional
rules possible || ]
| | | |
| | | | || | ] |
| | | | | | |

Right to move
and reside freely
within the EU

Shared
understanding of
fundamental

rights

e

Data protection

Data pratection Grimheden & Toggenburg 2015 19
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2008/909/JHA
27 November 2008

| Reference |
B

adoption

Deadline for

. .
implementation 5 December 2011

Full name “on the application of the principle of

(emphasis mutual recognition to judgments in
added) criminal  matters imposing custodial
sentences or measures involving

deprivation of liberty for the purpose of
their enforcement in the European Union”

2008/947/JHA
27 November 2008

6 December 2011

“on the application of the principle of mutual
recognition to judgments and probation
decisions with a view to the supervision of
probation measures and alternative
sanctions”

% Transfer of prisoners Probation and alternative sanctions European Supervision Order (ESO)

2009/829/JHA
23 October 2009

1 December 2012

“on the application, between Member States
of the European Union, of the principle of
mutual recognition to decisions on
supervision measures as an alternative to
provisional detention”
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Average daily cost (in €) per detainee in select EU Member States,
compared with EU average
400 355
350
300 275
250
200 180 197
150 120 110107
100 50 41 =
50 28 14 19 20 = 26 33—“
c2¥ES23C3a58P%gE
= v
L s -V
w D
=
—
e
=]
B Average amount spent per day for the detention of one person in 2014 == EU Average (€ 95)
Nate: Data not available for BE, BG and UK (NIR). Information on two of UK's three main regions specified separately.

Source: Coundl of Europe, Space |, 2014, Table 14
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ToP

Transfer of prisoners

Framework Decision |mpr|50n ment
2008/909/JHA in ‘other” Member States
27 November 2008

Transposition deadline
5 December 2011

AN Alternative
Probation and alternative sanctions

sanctions 5 >
other than imprisonment

Framework Decision

2008/947/JHA :
27 November 2008 PrObatlon

and its supervision
Transposition deadline
6 December 2011

ESO

European Supervision SuperViSion

Order
» measures
Framework Decision ) -
2009/829/JHA as alternative to provisional
23 October 2009 detention

Transposition deadline
11 November 2012

Bl UK not taking part
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ToP

Transfer of prisoners

Framework Decision
2008/909/JHA
27 November 2008

Transposition deadline
5 December 2011

Probation and alternative

sanctions

Framework Decision
2008/947/JHA
27 November 2008

Transposition deadline
6 December 2011

ESO

European Supervision
Order

Framework Decision
2009/829/JHA
23 October 2009

Transposition deadline
11 November 2012

Bl UK not taking part

Pre-trial

Supervision

measures

as alternative to provisional
detention

Post-trial

Imprisonment
in ‘other’ Member States

Alternative
sanctions

other than imprisonment

Probation
and its supervision
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recognition
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