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Foreword

Probation as a field of study and research:
From person to society

It was an honor and a pleasure for me to chair this conference. It was an honor to be in front 
of so many esteemed scholars, senior officials and practitioners in the correctional field. It was 
a pleasure to take part in this conference because I think the questions raised from the title of 
this conference are very timely.

If we look in the history of rehabilitation ideas we will note that indeed concerns around crime 
started from the individual and slowly moved towards society. In the early days, the offenders 
were pictured as ‘drunkards’ whose ‘foot has once slipped’ (Jarvis, 1972:2). The problem 
of alcohol was an obstacle between the man and God and therefore needed removed. As a 
consequence, probation officer was the defined as ‘the man of God’ whose mission was to ‘safe 
souls’ (Jarvis, 1972:8).

Although the evangelical principles have never disappeared altogether, they were complemented 
in the years of professionalization with the principles of individualization – the selection between 
those who deserve to be saved from those who cannot not be saved (Garland, 1990).  As Selbie 
put it: ‘Knowledge without love is almost as useless as love without knowledge’ (cited in Trough, 
1927: 193-194). The focus of the probation officers was ‘advice, assist, and befriend him, and, 
when necessary, to endeavor to find him suitable employment’ (Probation of Offenders Act, 
1907).

Later, after the Second World War, in the context of advances in psychology, psychiatry, social 
work and sociology, the offender became more like a patient who needs diagnostic and treatment. 
Practical help and interest in the well-being of the offender were still present but the priority 
was given to the offender to reflect on the ‘inner person… develop insight into their behaviour’ 
(Robinson and Crow, 2009: 26).

We all know the years of pessimism that come after the ‘70s when, based on Martinson’s 
misinterpreted conclusions, the correctional world was focused on giving unconditional help and 
good relationships to offenders.

The raise of what works and, later, the development of the promising desistance paradigm 
placed the offender in a more complex set of interactions.

Yes, cognitive skills are important. Yes, good relationships are essential. Yes, hope and agency 
are equally relevant.

But, desistance is a zig-zag process. It does not happen at once.

Sampson and Laub (2001) tells us about the importance of work but not in itself but as what 
does it mean for the individual. The same goes for the ‘good marriage effect’.

Farrall (2002) and its subsequent work argues that if probation officer’s make an impact this is 
only if it comes together with practical help and only after a while.

The importance of legitimacy and co-production is more and more emphasised thanks to the 
work of Weaver (2011), McCulloch (2015), McNeill and Robinson (2013).
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More and more research stress the importance of the social context in which offenders return 
after serving their punishment.

Hipp et al (2010) demonstrate that communities with social services within a range of 2 miles 
have lower recidivism. Greater recidivism can be found in communities with concentrated 
disadvantages.

Research such as Petersilia (2005) show that 65% of the employers would not employ knowingly 
ex-offenders regardless their offence.

Special issue of the European Journal of Probation dedicated to criminal record demonstrate 
that the state policies and practices are actually exclusionary and stigmatizing when it comes to 
access to the labour market for ex-prisoners.

The evidence is here: crime is not only about individuals and their decision-making. It is also 
about social justice, communities, social capital and the way we treat those who once broke the 
law.

But are we ready to deal with crime using this knowledge? Are our institutions able to respond 
in a systemic way to all these challenges? Are probation services able and willing to unlock the 
practical help that offenders need? Can they do something in relation to criminal record and 
labour market? Although we know that those in contact with their families while incarcerated 
have much lower re-conviction rates and prisons with 400 beds are four time more effective than 
prisons with 800 beds, we still build up new prisons for more than 1000 prisoners and in the rural 
areas, far away from where offenders live.

I would like to close my short introduction by hoping that these two days and the published 
papers, provided all of us – researchers, administrators, students and practitioners – a good 
opportunity to share good solutions for some of these challenges.

Ioan Durnescu
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Parental alienation as a risk factor for delinquency

AL GHAZI Loredana
West University of Timișoara (ROMANIA)
loredana.al@e-uvt.ro

Abstract

Since parental alienation syndrome (PAS) was not adopted as an official diagnosis to be 
introduced in Diagnostic and Statistical Manual of Mental Diseases, Fifth Edition (DSM-5)-
released in 2013 by The American Psychiatric Association (APA), culminating a 14 year revision 
process- it means that PAS did not meet the proposed criteria for its diagnosis. On the other 
hand in our country The Psychologists’ College of Romania (regulatory authority for the practice 
of psychology) recently issued and published a regulation in The Official Journal of Romania 
that recognizes parental alienation (PA) as “a form of severe psychological (emotional) child 
abuse consisting of systematic denigration of a parent by the other parent, with the intention of 
alienating the child by the other parent”.[1] Among the Romanian professionals persists the fear 
that labeling children whose parents are engaged in a high-conflict separation or divorce with a 
mental condition it would be misused in legal settings. The purpose of this article is to address 
PA from a developmental perspective, to discuss PA as a risk factor for juvenile delinquency 
and also to discuss shared custody/residence as a protective factor as well as to figure out why 
parental alienation (PA) is accepted in Romanian courthouse.[1]

Keywords: parental alienation, divorce, shared custody, juvenile delinquency, development

1 Defining PAS and trying to push it as syndrome, a mental disorder

Gardner (2002) proposed this definition of PAS: “The parental alienation syndrome (PAS) is a 
disorder that arises primarily in the context of child-custody disputes. Its primary manifestation 
is the child’s campaign of denigration against a good, loving parent, a campaign that has 
no justification. It results from the combination of a programming (brainwashing)parent’s 
indoctrinations and the child’s own contributions to the vilification of the target parent.

When true parental abuse and/or neglect is present, the child’s animosity may be justified, 
and so the parental alienation syndrome diagnosis is not applicable.”[2]

In the last years, there was considerable interest in the proposals that parental alienation 
syndrome (PAS) to be included in DSM-5, and the International Classification of Diseases, Eleventh 
Edition (ICD-11). The first proposal came from a small group of mental health professionals 
(published in October 2008). Later, in 2010, 70 contributing authors published a much more 
elaborate proposal. This second proposal, along with additional information, was released as 
a book- “Parental Alienation, DSM-5, and ICD-11”- in October 2010.[3] The formal proposals, 
which were submitted to the DSM-5 Task Force of the American Psychiatric Association, and 
the book have generated a multitude of comments and discussion at meetings of mental health 
professionals, on their blogs and websites, as well as in professional journals and academic 
community worldwide. There were, of course, important voices that criticized the proposal: an 
article by Walker and Shapiro, an article by Houchin et al., and a review of Parental Alienation, 
DSM-5, and ICD-11 by Pepiton 19 et al.18 [4]

Still, with all the powerful 20 reasons for PAS, to be included in DSM-5, PAS did not pass 
the test of the American Psychiatric Association. As Bernet-a Vanderbilt University’s Emeritus 
Professor of psychiatry, specialized in divorce and custody effects on children, and the leading 
advocate for PAS’s inclusion in the DSM-5-said: “Even though it does not go quite as far as 
we’d hoped, I’m very happy that this new terminology is in the DSM-5.”[5] However, let’s take 
a look at the “psychological child abuse” in DSM-5 and see that it is defined as “non-accidental 
verbal or symbolic acts by a child’s parent or caregiver that result, or have reasonable potential 
to result, in significant psychological harm to the child.”[6] In the chapter “Other Conditions 
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That May Be a Focus of Clinical Attention”, these conditions are presented mentioning that “the 
conditions and problems listed in this chapter are not mental disorders. A condition or problem 
in this chapter may be coded if it is a reason for the current visit, or helps to explain the need for 
a test, procedure, or treatment. “[6] Subcapitol 29 “Relational Problems” offers a description of 
“parent-child relational problem” associated with impaired functioning in behavioral, cognitive, 
or affective domains. [6] Richard Gardner identified eight behaviors of a child or primary 
symptomatic manifestations of the parental alienation syndrome that he suggested indicated 
that the child was unjustifiably alienated from one parent, usually because of the manipulations 
of the favored parent. [7] If we put them in the mirror, it seems that the reflection of PAS is 
not the combination of the two rubrics from DSM-5, Parent-Child Relational Problem and Child 
Affected by Parental Relationship Distress, as we can see in Table 1:

PAS, Gardner DSM-5, Relational problems 
1. A campaign of denigration

2.Weak, absurd, or frivolous rationalizations
for the deprecation

3.Lack of ambivalence

4.The “independent-thinker” phenomenon

5. Reflexive support of the alienating parent
in the parental conflict

6.The absence of guilt over cruelty to and/
or exploitation of the alienated parent 7. The 
presence of borrowed scenarios

8. The spread 35 of the animosity to the
friends and/or extended family of the alienated 
parent.

There are three types of parental alienation 
syndrome: mild, moderate, and severe.

The purpose for indoctrinating into the 
children a campaign of denigration against 
the target parent is to gain leverage in the 
court of law. [7]

V61.20 (Z62.820) Parent-Child Relational 
Problem

Behavioral problems: inadequate parental 
control, supervision, and involvement with 
the child; parental overprotection; excessive 
parental pressure; arguments that escalate 
to threats of physical violence; and avoidance 
without resolution of problems.

Cognitive problems: negative attributions 
of the other’s intentions, hostility toward or 
scapegoating of the other, and unwarranted 
feelings of estrangement.

Affective problems: may include feelings of 
sadness, apathy, or anger about the other 
individual in the relationship.

V61.29 (Z62.898)Child Affected by Parental 
Relationship Distress

This category should be used when the focus 
of clinical attention is the negative effects of 
parental relationship discord (e.g., high levels 
of conflict, distress, or disparagement) on a 
child in the family. [6]

Table 1- Comparison between PAS and DSM-5

That “new terminology” in DSM-5, of course in our opinion, is vastly broader than any definition 
of PAS. PAS focuses on one parent’s targeting of the other parent via the alienation of the child. 
However, the PA supporter’ s happiness is not justifiable since nor PAS or PA are mentioned in 
the fifth edition of DSM. Let’s say DSM-5 is not about PAS but closely to PA. Opposite to Professor 
Bernet, Gardener (2002) stated:”Whereas there is some possibility that the PAS may ultimately 
be recognized in DSM-V, it is extremely unlikely that DSM committees will consider an entity 
referred to as parental alienation. It is too vague a term and covers such a wide variety of clinical 
phenomena that they could not justifiably be clumped together to warrant inclusion in DSM as a 
specific disorder. Because listing in the DSM ensures admissibility in courts of law, those who use 
the term PA instead of PAS are lessening the likelihood that PAS will be listed in DSM-V 43”. [8]

This is the reason we can not agree with The Psychologists’ College of Romania (the regulatory 
authority for the practice of psychology) wich issued and published a regulation in The Official 
Journal of Romania on February 25, claiming that “based on the provisions of the DSM 5”, 
they decided to “recognize PA phenomenon as a form of severe psychological (emotional) child 
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abuse consisting of systematic denigration of a parent by the other parent, with the intention 
of alienating the child by the other parent.” [1] We argue that with all the evidence submitted, 
all the discussions and lobby, if APA would, certainly could have recognized this specific form of 
abuse as described and named by Gardner, and it would be introduced in DSM-5. However, APA 
did not! So why a national board should do it?! It is not the purpose of this article to deepen into 
this matter further than pointing that among the Romanian professionals persist the fear that 
labeling some of the “children of divorce” with a mental condition it would be misused in legal 
settings. We are deeply concern that “for the best-interests-of-the-children”, a parent can make 
the accusation that the other parent is trying to alienate him/her even this is not the case but in 
order to tergiversate the divorce trial, to gain exclusive custody, as a revenge or punishment for 
the partner or just as a legal maneuver used by the lawyer.

We are aware of the fact that children whose parents are in the process of divorce (or are 
divorced) are affected, more or less, depending on a broad range of factors. Those “children of 
divorce” should have healthy relationships with both of their parents as well as the children whose 
parents do not intent to divorce but are living apart or still living together are in permanent or 
intense conflict due to relationship problems. These kids and families should be identified early 
in the process not only on the occasion of custody settlement. It is important to broaden and 
deepen both the qualitative and quantitative research regarding the child affected by Parental 
Relationship Distress, so it is important to pay attention to a DSM-5 recommendation made right 
under the rubric of Parent-Child Relational Problem: “clinicians should take into account the 
developmental needs of the child and the cultural context.57 “[6]

2 PA from a developmental perspective

In the early 80s, when Gardner began studying the PAS, he found the mother was the 
alienating parent, and the father was the targeted parent in about 85% to 90% of the cases. 
It does not mean that mothers are bad and fathers are victims - the literature of PA beeing not 
gender specific. The explanation for this proportion is that mostly mothers are the custodian 
parent, and they have time to alienate, and the visiting father cannot alienate the child even if 
he wants to. When fathers were “trying to program their children”-Gardner believed- it was only 
to gain leverage in the custody dispute and that, however, they were less likely to be successful, 
because the children were more closely bonded with their mothers. “Recognizing this, I generally 
recommended the mother to be designated the primary custodial parent, even though she might 
have been a PAS indoctrinator.” [2] We think this should be the rule- full custody for mothers- 
especially when the children are in their two-three first years of life but after, shared custody is 
the best solution for the child and his parents.

If we address the PA from a developmental perspective, we must ask at what point in child 
development can we start to talk about PA? We are not interested anymore if PA is or is not a 
syndrome; if it is or not in DSM; if PAS is Gardner’s creation or somebody else stole Gardner 
child and changed his appearance into PA to make it acceptable to the court or the academic/
professional community. However, if we take a phenomenological look, we will see that in some 
families, shredded by conflict, we find parents guilty of (DSM-5 formulation kept): parental 
overprotection; excessive parental pressure; arguments that escalate to threats of physical 
violence; avoidance without resolution of problems. As DSM-5 shows, in children we can find 
negative attributions of the other’s intentions, hostility toward or scapegoating of the other, 
unwarranted feelings of estrangement, feelings of sadness, apathy, or anger about the parent or 
both parents, all these as negative effects.[6]This is a fact! It is also a fact that during the divorce 
or after, all these are brought into the spotlight, being exposed by the parents in courts “for the 
best-interests-of-the- children.” According to the law, the child is a minor from birth till the age 
of 18. But is not the same for a judge to make a judgment for a 2 years old child custody or a 16 
years old adolescent custody. Here is were developmental psychology intervenes. According to 
the attachment theory, as Bowlby described the child’s learned ability to experience security in 
the presence of a specific caregiver, the mother is usually considered the child’s emotional anchor 
or “secure base.” We firmly believe that for infants and toddlers it is the best interest that this 
relationship with the principal caregiver to be maintained regardless the parents arrangements 
(e.g., to live separate, to move to other town/country, to share custody, to fight for custody and 
so on). First of all, because the infant needs a life program (of meals, sleep, bath, fresh air), 
a daily routine that finally acts as a particular form of discipline. This should be the priority for 
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both parents, and they must adapt their life and agenda to the infant needs, not the infant adapt 
his needs to their divorced parents custody settlements. Babies react differently to changes in 
their alimentation or sleeping habits. Some of them are breastfed, some of them have sleep 
problems alleviate by cosleeping and so-called sleeping rituals. It is not a sufficient reason to 
disturb the child rhythms and daily life program just on the grounds that it is the other parent 
turn/right to have him for the next day or for the next week. Secondly, we argue that it would 
be impossible for the parent who wants to gain sole custody to start a denigration campaign 
with the purpose to alienate the other parent while the child is in his infancy or toddler years 
due to evident developmental issues (e.g. language, the capacity for understanding). Thirdly is 
almost impossible to test the child for such kind of abuse (PA) and all the professional can do 
is to separate the true from the lie based on both parents statements. And finally, we must say 
that in our country, The State grant parental leave and child raising allowance until the child is 
24 months old, so a responsible parent can fully dedicate herself/himself to the child.

But as soon as the child gains autonomy thru the acquisition of language and walk, as soon 
as he is physiologically and psychologically ready to eat mixed food (and weaned), as soon as 
the sleep problems are gone, as soon as the kid can be placed for few hours in nursery and then 
kindergarten, both parents can contribute and cooperate and shared custody is the best option.
The attachment theory that even in Gardner opinion was an argument for full custody to the 
mothers, now can be invoked as an argument for shared custody, since Bowlby himself stressed 
that it is essential for the normal social and emotional development for the child to have a secure 
relationship not to one caregiver alone but with a number of persons.

The time spent with a child by the non-custodian parent (taking/bringing him home from 
kindergarten/playground/park, spending time together in playing or learning activities, etc.) 
means extra time for the full-time parent. So the best interests of a child meet the interests 
of the single parent who can return to the job, have a social life and so on. Otherwise, if the 
parent succeeds at her/his “campaign of alienation”, it will end up with the child full-time. Every 
decision, every night, every weekend, every vacation, homework, sports- the custodian parent 
will be on duty. If the child is sick, if the gets in trouble at school or with his peers, the custodian 
parent must deal with everything. A particular case is the case of divorced and remarried parents 
that try to convince the child that the new husband is a better parent than the ex. Viceversa, 
if the parent who make the accusation that he is alienated, if he convince the judge based on 
psychological expertise reports, he will end up with the child since no judge will allow an abusive 
parent who teaches to hate/fear the loving other parent is safe for the child. So, either the judge 
will switch custody, either he will break joint custody to minimize the time spent with the child 
by the alienating parent.

The job of raising a child gets even more complicated when the child is not a child anymore but is 
in his puberty and adolescence years. We can talk in DSM-5 terms about the lack of “supervision, 
inadequate parental control, and involvement with the child, parental overprotection, excessive 
parental pressure, arguments that escalate to threats of physical violence or avoidance without 
resolution of problems”. Moreover, so not only the child abuse but also the danger of bad reaction 
from the minor lurks- like antisocial behavior, mental health, drug use, decrease educational 
performance, absenteeism. What we fear most is juvenile delinquency, because it exceeds the 
individual or family boundaries and affects other members of society and our duty to search for 
protective factors as we think shared custody is.

3 Shared custody/residence as a protective factor for juvenile 
delinquency

To discuss shared custody as a protective factor, we must check first if the divorce really is a 
risk factor for delinquency. In a significant number of studies [9]we can find a well-documented 
association between parental divorce and adolescent delinquency. Of course, the divorce is not 
the only factor (temperament, family, school, peers, the legal system- contributes as well). Still, 
not every child of divorce ends up as a juvenile delinquent. So it must be something in the person 
or the environment that make the risk vanish or get less. Resilience is about how a protective 
factor mitigates the risk factor. It is a protective factor if the child decreases the odds of having 
a negative outcome, as a positive influence of a quality teacher, a good entourage, a hobby, 
lectures, practicing a sport, playing an instrument...Because the parents are overwhelmed-work 
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too many hours a day, face financial or health problems the parent-child relation is affected. 
The teachers or the counselors can track the lack of parental supervision, inadequate parental 
control, lack of communication, not involving with the child, not showing affection, avoidance 
without resolution of problems. All these in different combinations and other factors added can 
take us to an equifinality wich is delinquency. If we are interested to see what can be done so the 
child of divorce to have better than expected outcomes, shared custody seems to be the right 
choice, assuming the presence of the other parent acting as a protective factor that eliminates 
or diminishes the risk. Shared custody creates a space where the parent and the child can bond 
and build together a vigorous relationship.

However, if we look at the Romanian reality we will see that although the new Civil Code 
stipulates the joint custody, as a rule, sole custody being the exception for extremely serious 
reasons (e.g. unavailable parent, very sick parent, missing one, violator, very aggressive, etc.), 
most of the custody are still granted to the mothers [10] regardless the age of the minor. More 
than that, judges accept the simple declaration of the parent that he/she renounce to custody. 
The parents divorce one from another not from their children, and therefore we insist it be 
important that jurists and psychologists must work together for better understanding the impact 
of parental divorce on children in terms of psychological effects, developmental issues, and the 
risk/protective factors.
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Abstract

A new approach to crime is illustrated by restorative justice that emphasizes the behavioral 
rebalance and the restore of social order disrupted by delinquency. The probation is a contemporary 
approach as an alternative to custodial penalty [1]. Probation Service is part of this constructive 
and restorative modality of approaching to delinquency that focuses on making the offender 
responsible, on involving the victim and community in the act of justice and on the compensation 
for damage produced to the victim and community. In Romania, juvenile delinquency is now a 
topical social problem, as the offenses committed by children is a cause of concern and social 
insecurity, suffered at high levels by the social bodies [2]. According to official statistics, there 
have been reported types of various offenses in the Jiu Valley, Hunedoara county, this mono-
industrial area recorded the highest rate of offenses in the entire county, and minors under 
14 years old are prevailing in committing offenses. This study started from the premise that 
the influence of unfavorable familial, social, economic factors, as well the entourage negative 
pressures have repercussions on minors, emphasizing the risk of juvenile delinquency, on the 
one hand, and on the other hand that via restorative actions of the probation service destined 
to offenders, their risk of reoffending is reduced. The document analysis and semi-structured 
interview were the used research methods.

Keywords: Juvenile delinquency, Jiu Valley, probation, restorative actions

1 Introduction
In the opinion of various researchers, juvenile delinquency represents a serious social issue, 

which Romania has to face, as well as a phenomenon whose amplitude and intensity is shown 
both by official statistics and mass-media [2].

The crime phenomenon witnesses a troubling growth accompanied by a recrudescence of 
juvenile delinquency and a series of behavioural pre-delinquency forms. The complexity of the 
issue is determined by the fact that it not only affects the victims or aggressors but also the 
families, friends, and the social community they live in. Pre-delinquent or deviant behaviour is 
rooted both in certain internal factors that belong to the psychology of minor delinquents and 
in external factors, which result in a sort of maladjustment to the society’s juridical and moral 
system. Meanwhile, in the opinion of E. Durkheim and R. Merton, deviant behaviour is perceived 
as a state of anomie and societal disorganising, anomie being a deviation from social standards 
as a result of imbalance between the goals of the individuals and their means of achieving them 
[3].

In Romania, juvenile delinquency represents nowadays an extremely up-to-date social issue 
as the infractions commited by children are a reason of concern and social insecurity deeply felt 
by social organisms [2]. According to the official statistic data, various types of infractions occur 
in the Jiu Valley, which is part of Hunedoara County; this mono-industrial area registers the 
highest rate of infractions in the whole county, where minors, up to 14 years old, commit most 
infractions [4].

The knowledge of the personality and behaviour of the minor offenders from a multidisciplinary 
perspective displays a high interest for theoretical and applicative researches belonging to 
various scientific and practical fields. In order to thoroughly and widely understand minors’ 
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antisocial behaviour, important efforts are made, which are shown by specialized works, not 
mainly targeting the offenders, but the minors and their personality undergoing changes, with a 
view to recovering them; owing to the fact that minors are still in their training phase, they are 
more responsive to the social environment factors, a situation which increases and speeds up 
their chances of being positively influenced and of implicitly shaping their pro-social behaviour.

2 Juvenile delinquency - ranging between restorative justice and 
probation services. Generalities

Despite the fact that in Romania statistics display a decrease of the number of infractions 
committed by minors during the last years, and the fact that official data do not always confirm 
the phenomenon of the increase of juvenile delinquency, in spite of its intense mediatisation, 
in Romanian society, juvenile delinquency represents a topical social issue; the infractions 
committed by children are a reason of concern and social insecurity, deeply felt by the population 
and the social body [2].

With these in view, let’s notice that the Romanian justice system for minors is correlated 
with the evolutions and changes registered in this field, at a global level. In Romania, justice for 
minors targets the implementation of various practical and possible solutions for the protection 
or enforcement of children as well as of a series of palpable mechanisms, which might be able 
to carry into effect its purpose. The professionals in the field of justice should “modernize” and 
ultimately adapt certain restorative forms able to prove their efficiency in connection with minor 
delinquents. Quite often, probation professionals highlight the need of restorative justice as a 
viable solution, in response to the inefficiency of classical programs, which are not adapted to 
the specific of their beneficiaries or limited to the traditional system that does not succeed in 
adapting, recreating, and innovating itself, depending on the characteristics of Romanian society 
[5].

In 1950, the term of “restorative” justice was connected with the American psychologist 
Albert Eglash, who promoted the concept of “creative repair” as an alternative to the classical 
system of penal justice, which he considered lacking in humanity and efficiency [6]. Grounded 
on the idea of repairing victim’s prejudice, restorative justice is compared with two other models, 
namely the model of retributive justice, focusing on punishing the offender, and the model of 
distributive justice, relying on rehabilitating the offender [7]. Restorative justice proposes a 
new manner of approaching the crime phenomenon, which emphasizes offenders’ awareness 
of their responsibility, victim’s and community’s involvement in the act of justice, the repair 
of the victim’s and community’s prejudice, and the reinstatement of the social order disturbed 
by infractions. This represents a method that differs from the classical system of retributive 
justice, which stresses offenders’ punishment. Part of this approach includes the alternatives 
to detention, mainly applied to young people: unpaid community service, probation, mediation, 
and diversion from classical justice [2].

A major objective of restorative justice specifically targets the prevention of recidivism, through 
offenders’ social re-integration, owing to the fact that the restorative process represents the 
core of restorative justice, and implying the active participation of the victim, of the offenders, 
and of all the members of the community affected by the infraction in settling the issues having 
resulted, generally with the support of a mediator [8]. Meanwhile, Marshall identified the following 
objectives of restorative justice: - meeting the material, financial, emotional, and social needs 
of the victims and the persons close to them, affected by the infraction; - preventing recidivism 
through the social reintegration of the offenders; - offering the offenders the opportunity of 
actively assuming their responsibility for the infractions committed; - recreating an active 
community in preventing criminality, which supports offenders’ and victims’ rehabilitation; - 
avoiding the accumulation of unsettled cases before the courts [9]. Consequently, the restorative 
process targets a restorative result, which contributes to the reaching of a mutual agreement 
between victims and offenders, with a view to reintegrating both the victims and the offenders. 

A topical approach displays probation as an alternative to custodial punishment, which “was 
initiated in the first half of the 19th century, through ‘souls’ salvation’, and exhibits, at present, 
a diversity of forms, ranging between penal justice and community” [1]. Meanwhile, “probation 
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is a method of punishment founded on a social and pedagogical ground, characterized by a 
combination between surveillance and assistance, applied to the unrestricted and selected 
offenders, with a view to giving them the chance to change their attitude before life in society 
and to reintegrate within the social milieu, without the risk of breaking the penal standards 
again” [10]. In conclusion, probation displays social and pedagogical characteristics, which 
guide offenders’ surveillance and assistance; the selective character of offenders relying on 
criminogenic needs and recidivism risk, the character of the social reintegration targeting the 
change of potentially criminogenic behaviours with a view to decreasing the risk of recidivism 
and increase of public safety are all part of probation.

The implication of probation services in juvenile delinquency becomes more and more 
important as minors and young persons require more surveillance and guidance, in order to 
diminish the risk of recidivism and to integrate within community. Owing to this reason, one 
of the instruments of evaluation (the assessment report) emphasizes the circumstances of the 
infractions, family and school environment, the entourage the minors grew within, and especially 
their capacity to socially reintegrate.

3 Methodology of the research of the juvenile delinquency phenomenon 
in the Jiu Valley from the perspective of the restorative justice of 
Hunedoara County Probation Service

According to the official statistic data provided by the Probation Service of Hunedoara 
High Court, in the Jiu Valley, which is part of Hunedoara County, various types of infractions 
are reported; this mono-industrial region registers the highest rate of infractions in the whole 
county, where minors up to 14 years old commit most infractions.

The hereby research started from two hypotheses: one asserts that the influence of 
adverse family, social, and economic factors as well as the negative pressure of the entourage, 
leave traces on minors, increasing the risk of juvenile delinquency, while the other states that 
the risk of recidivism decreases owing to the restorative actions undergone by the probation 
service and addressed to minor offenders.

Two qualitative research methods were selected so that the hereby analysis reflects 
objectively the social reality of the minors who committed delinquencies in society: the analysis 
of the narrative documents of the counsellors of the Hunedoara High Court Probation Service 
and the investigation based on a semi-structured interview, targeting the minor delinquents 
registered by the previously mentioned probation service. The selection of the analysis method 
afferent to the hereby study proved once more that it provides data owing to which a series of 
acts may be substantiated according to official documents.

3.1 Display of juvenile delinquency in the Jiu Valley under the present 
social and economic context

The analysis of the documents, according to the statistic data provided by the General 
Inspectorate of Romanian Police (2008), shows that the number of infraction cases decreased, so 
that, during the period 2006-2008, the number of the persons who were sentenced (at 100,000 
inhabitants) decreased. As far as the number of the cases with minor offenders in Romania is 
concerned, table no. 1 shows a slight decrease of the number of minors who committed felonies 
criminally sanctioned.

Table 1. The situation of juvenile cases in Romania in 2006-2008 (number)

Year 2006 2007 2008
Minors up to 14 years 491 637 634
Minors 14-18 years 14282 14310 13197
TOTAL 14783 14947 13831

(Sourses: The General Inspectorate of Romanian Police, 2008; Ciora, 2012)
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Let’s notice that, at a national level, the delinquencies committed by minors decreased, which 
is a positive fact. Nonetheless, let’s also notice that there are regions in the country which 
display a series of particularities of the phenomenon of delinquency, among which the Jiu Valley 
in Hunedoara County.

3.2 Results
The cases of minors registered by the probation service, distributed according to the regions 

of Hunedoara County and included within the restorative process, are as follows: 75.3% are 
cases in the Jiu Valley area, 16.5% in Hunedoara, Orăștie 3.8%, Simeria 1.5% and Deva 1.5% 
(Source: Probation Service of Hunedoara High Court, 2010).

Compared with the number of cases of delinquency in the regions of Hunedoara County, 
most infractions committed in this county occur in the Jiu Valley (41.93%). Among the types of 
infractions that were registered and mentioned by the authorities, let’s notice: thefts, disturbing 
public peace, aggressions, and robberies; in the Jiu Valley, the share of the distribution of these 
infractions is as follows: thefts 53.84%, disturbance of public peace 30.76%, aggressions 11.53 
%, robberies 3.84% (Source: Ibidem).

The analysis of the hereby data shows that the Jiu Valley minors, up to 14 years old, commit 
most infractions, a situation that is not confirmed at a national level. Among the causes that 
determine such a phenomenon, let’s notice: the special social and economic condition of this 
mono-industrial area of the country, a result of the fact that, after 1989, most of the mining 
units have been restructured and closed, although mining and ores’ processing were the main 
occupations of active population; the result was an increase of unemployment, inflation and 
a decrease of the living standard. All these elements exerted their influence upon the minors’ 
families, determining the starting of the phenomenon of juvenile delinquency. Having failed to 
meet a series of primary needs, such as food, clothes, and footwear, determined part of the 
children in the Jiu Valley to enter criminal activities quite early, facts testified by the high rate 
of thefts and robberies as compared with other illegal acts. Other causes that determine such 
criminal acts of the minors are generated by their family milieu, their growing up in poor families, 
lacking in resources and making certain children believe that theft represents a solution enabling 
them to come out of the crisis. As far as recidivism is concerned, it is the result of the fact that 
minors’ punishment comes sometimes too late as compared with the moment the infraction was 
committed and, when it occurs, it does not always embrace the most suitable form. (Source: 
Probation Service of Hunedoara High Court, 2010).

In order to check the first hypothesis, besides the analysis of the documents, the method 
of the semi-structured interview was also used, implying 20 minors who are registered by the 
Probation Service of Hunedoara High Court; the results are as follows: 19 interviewed minors 
consider that entourage determined them to develop an undesirable behaviour, especially 
due to the lacking of a proper parental model; 14 minors live in dwelling houses that are not 
suitable for their normal growth and development; 70% of the interviewed minors consider that 
material shortages determined them to commit antisocial acts, 75% of the minors consume 
alcohol or soft drugs, while all the investigated minors who committed infractions come from 
families with social and economic issues, a condition that negatively influenced their behaviour; 
85% of them display educational issues, not being able to pass the school year; 80% of the 
minors have long been monitored by the Probation Service; although they committed several 
delinquencies and repeatedly participated in counselling, nonetheless, they did not change their 
behaviour. Meanwhile, out of the investigated population comprising 98 minors, who committed 
criminal acts in the Jiu Valley and are included in the restorative process of the Probation Service 
of Hunedoara High Court, 74 committed the act influenced by their family or entourage, 11 
influenced by entourage, and 13 due to other factors.

Table no. 2 shows the age of the minors having committed criminal acts, while Table no. 3 
displays the types of infractions committed by the investigated minors.

Table 2. Age group of juvenile offenders investigated

Age group Number of cases
14,1-15 years 10
15,1-16 years 27
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16,1-17 years 44
17,1-18 years 17
Total 98

Source: Probation Service of Hunedoara High Court, 2010

Table 3. Typology of offenses of minors in the Jiu Valley

Typology of offenses Number of cases
Aggravated theft 70
Roguery 12
Personal injury / other violence 16
Total 98

Source: Probation Service of Hunedoara High Court, 2010

The cited sources, the exhibited data included in the documents analyzed at the probation 
service, and the semi-structured interviews employed show that the influence of certain adverse 
family, social, and economic factors as well as the negative pressure of the entourage exert 
their influence on the minors, increasing the risk of juvenile delinquency in the Jiu Valley, and 
confirming our first hypothesis.

In order to check the second hypothesis of the hereby analysis, the following results should 
be mentioned: 67 subjects committed more than one delinquency and have been focused upon, 
by the probation counsellors, for acts similar to the one according to which they entered the 
restorative process; as the help of the professionals at the Probation Service of Hunedoara High 
Court proves not to be efficient under the present social and economic context, the second 
hypothesis of the research, asserting that, owing to the restorative acts of the probation service 
addressed to the minor offenders, the risk of recidivism decreases, is not confirmed.

4  Conclusions
The diversity of the family, educational, and economic factors as well as the pressure of the 

entourage exert their influence on the behaviour of the minors, determining their anti-social 
behaviour. The phenomenon of juvenile delinquency in the Jiu Valley is strongly connected with 
the economic deficit, the lack of alternatives to unemployment, and the poverty of the Jiu Valley 
population.

The shortcomings and the precarious material and financial condition of the families as well 
as the improper or unbalanced family climate determined the minors’ involvement in delinquent 
acts in the Jiu Valley.

Despite the fact that there are restorative means given by the specialized probation services 
to the minors who committed criminal acts, most minor delinquents continue their criminal 
acts due to the environment they live in; the criminal behaviour of the minors in the Jiu Valley 
continue in spite of the efforts of social professionals and the specialized services in the field. 
Accordingly, it is quite important to have an overview on the family issue and the manner it 
influences the behaviour of the minor, in order to get an efficient restorative approach.

The prevention of the phenomenon of juvenile delinquency may represent a proper solution 
under the circumstances of the present social context, capable of decreasing or eradicating 
juvenile delinquency, a field where intervention is complex and results might be surprising.
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Abstract

Romanian Probation Services are in the process of transition, from the old rules and practices, 
to the new ones. It is a `grey period` defined by persistent uncertainty and mixed practices, 
mainly when the specific regulations designed and prepared to put in practice the Probation`s 
Laws are delayed for almost two years. This is an element of the actual context but in this 
issue will careful define the situation, knowing the importance of this process, in terms of the 
consequences, according to the Thomas theorem. Analyzing The child in America: Behavior 
problems and programs, the work of William I. Thomas and Dorothy Swaine Thomas, will 
discover some commonalities between the juvenile probation as it was in America, 1928, and the 
juvenile probation as it is in Romania, 2016. Comparing two of the four non-custodial measures, 
supervision and daily assistance, will discover the nuances of the family`s involvement in 
the process of the reintegration, alongside the intervention of the probation service and/or 
other institutions. Observing the civic education, another non-custodial measure, will have the 
possibility to appreciate the importance of the education, as a formal integration in the system, 
but mainly in its practical application, as a civic involvement of the underage persons. Noticing 
the actuality of the Thomas & Thomas` statement, `in the most courts the probation staff is 
deplorably inadequate, as to numbers at least`, will analyze the opportunity of applying the 
other non-custodial measure, on the week-end.
Keywords: Probation Services, transition, non-custodial measures, case management, William I. Thomas and Dorothy 
Swaine Thomas

1 Justification

Choosing this theme is justified by the practitioner’s reaction towards the Romanian sanctioning 
system for juveniles. After 2 years from the new criminal codes entering into force it is still under 
discussion the applicability and adaptability of the new educational measures to our peculiar 
institutional and first of all social space.

The first novelty that draws the attention in our new legislation is the orientation towards a 
singular sanctioning system for juveniles centered solely on educational measures and without 
punishments. The novelty of the coercive reaction proposed for juveniles is underlined also 
by the legislative stipulations in our criminal law – four short term noncustodial educational 
measures and two long term custodial educational measures.

Hereinafter, I propose an analisys of the origin and design of the noncustodial educational 
measures in view to our new legislation and a reflection upon the way in which those legal 
provisions were created to respond to some social challenges.

2 Compared juridical perspective

In legal terms, the stipulations regarding the educational measures had as a background 
provisions mainly from the Spanish, French, German and Austrian legislation.

The regulation of the first measure – civic education – in our new Criminal Code very much 
resembles the version provided in the French Ordinance of 2 February 1945, where it is regulated 
as a penalty by education (Article 15-1). According to our new Criminal Code, the penalty of 
civic education means that the juvenile offender to take part in a program, for no more than 4 
months, to get help in understanding the legal and social consequences of committing crimes and 
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to make them more responsible with regard to their future behaviour. It should be highlighted 
that whereas the French provision sets out no more than one month of civic education (and the 
daily duration of the program may add up to 6 hours a day), in our version the training course 
is longer, with a lower duration of the daily training.

Three out of nine educational measures stipulated by the Spanish Organic Law no. 5/2000 
regarding the regulation of juveniles’ criminal liability and the Decree no. 1774/2004 for the 
approval of the Regulation for the applicability of the Law no. 5/2000, namely: educational 
measure of supervision, consignment of the week-end, daily assistance, have in our criminal 
code, a vision apparently close to the one given by the article 7 letters h, g), f) from the Spanish 
legislation.

 However, when we set out to analyze them, we find significant differences between various 
levels of construction in these measures.

According with the Spanish law, the educative measure of the supervision involves the 
supervision of the juvenile offender by a person appointed to this effect by a judge (NB: a 
professional from within a public institution appointed to enforce this measure[1]), who shall also 
determine the schedule for the enforcement of this measure, taking into account the status of 
the juvenile offender, and shall check compliance with the schedule at a later stage. Throughout 
the execution of this measure, the court may order compliance with some obligations [2].

The sphere of these obligations is mainly pro-active; they are focused around the obligation to 
`do` various types of programs, formal programs, vocational training programs. The interdictions 
`to be in various places and `to leave the place of residence without prior approval` are 
essentially designed as requirements to ensure compliance with the pro-active obligations. 
Interdictions such as `to approach or communicate with the victim`, `to drive motorcycles or 
engine-driven vehicles` are provided as independent measures in the Spanish regulation, as 
their nature relates them to various specific crimes.

The measure of supervision, regulated in our new Criminal Code, stipulates the control and 
guidance of the juvenile in their daily schedules, for a duration between 2 and 6 months, under 
the coordination of the probation service, to ensure participation in the formal education or 
vocational training courses and to prevent involvement in various activities or the contact with 
various persons who could negatively impact on their improvement.

Our new code does not provide any special obligation for this measure, as the obligations 
provided by the romanian legislation are applicable to any measure.

The educational measure of consignment of the week-end is regulated in the Spanish legislation 
as a custodial measure and it should be executed for the duration of 36 hours, from Friday night 
until Sunday night, in a day center or at their place of residence, under the supervision of an 
appointed person, according to an individual schedule.

In our legislation, the consignement of the week-end means the obligation of the juvenile 
not to leave their place of residence on Saturdays and Sundays, for a duration between 4 to 12 
weeks, except for the case when throughout this period, they must take part in certain programs 
or carry out certain activities imposed by the court. We notice that the measure should be 
executed at the place of residence of the sentenced person, one of the possible options in the 
text of reference, hence its inclusion among the non-custodial measures.

According to the Spanish legislation, the measure of assistance in a day center shall be 
executed in a specialized institution specifically mentioned in the title of the measure – day 
center, whereas each center is specifically named, based on the particular elements of the case, 
by the public institution in charge with the enforcement.

In our new penal code, the measure of daily assistance is adjusted and refers to the obligation 
of the juvenile to observe a schedule set by the probation service in cooperation with other 
community institutions involved, a schedule comprising both the hours and the conditions in 
which the activities shall be conducted, as well as the interdictions that the juvenile must observe. 
According to our version, we do not have to do with the execution of a daily schedule in a given 
institution, but with the design of a schedule for the juvenile, to involve several institutions and 
persons in charge with the training of the juvenile, as it should be coordinated by the probation 
service.
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The justification draft of the new criminal code announce the gradual severity of the four 
noncustodial educational measures, which would be stipulated both in terms of the conditions, 
content and duration of the measures and in terms of the intensity of the supervision and control 
to be conducted by the institutions involved, as well as their coordination and implicit costs.

However, the paralel initiated analyses shows some `cracks` of the graduality principle in the 
process of transformation. The educational measure of the week-end consignment, originally a 
custodial sentence according to the Spanish legislation, although converted into a noncustodial 
measure in Romania, it is not stipulated as the most severe noncustodial educational measure, 
being the second last measure in the increasing order of severity.

While we stayed focused on analyzing the content of the educational measures, we notice the 
great similarity between the content of the supervision and daily assistance, as opposed to the 
Spanish inspirational ones, where the measures have a specific, distinct content.

Also, in the ensemble of the noncustodial educational measures, this trend is not a visible 
ascending one as regard to the durations of the educational measures, the minimum and 
maximum limits.

The second legislative body has set to reflect better the gradual severity in the subsequent 
legislation, namely in the law regarding the execution of the nocustodial sanctions and measures 
and in the law regarding the probation system, underlining some contents, enhancing some 
responsibilities and roles, raising though the pressure upon the probation service, which is 
responsible for planning, coordinating and assessment of those sanctions. 

The second legistative body’s intention reflects partially the intention of the primary responsible 
body. The justification of the draft Criminal Code requires an explanation in connection with the 
supervision and, respectively, the daily assistance `the first of these measures does not entail 
the direct involvement of the probation service in what regards the performance of the activities 
included in the schedule of the juvenile, as the role of this service shall only be to monitor the 
way in which the juvenile shall observe their daily schedule (going to school, sports, leisure etc.), 
whereas the daily assistance entails an active intervention of the probation service, which shall 
determine the daily schedule of the juvenile.[3]

The explanation included in the justification for the draft Criminal Code brings about the 
distinction in terms of the responsibility to design the schedule (NB: the Article 120 of the 
Criminal Code contains the phrase `schedule set by the probation service[4]), which highlights 
the difference between the cases when the juvenile already has a daily schedule, comprising 
various activities, as an extension of their family, school or professional status, for which they 
only need guidance, and the cases when the juvenile does not have such a daily schedule, are 
not involved in any constructive activity and are not supervised by their families.

This difference is necessary taking into account its particularity and the assurance of the 
severity’s appraisal from the second educational measure, the supervision, to the fourth measure, 
the daily assistance.

Basically, the determination of a schedule and the coordination of the supervision process 
throughout the enforcement of this schedule, an activity which is specific to the daily assistance, 
presupposes an additional commitment of resources as compared to the endorsement and 
coordination of the guidance process [5]throughout the duration of a daily schedule, which 
already exists, in the case of the measure of the supervision.

On the other hand, aditionaly, Article 121 of the Criminal Code enshrines six optional obligations 
that may be attached to all non-custodial measures, irrespective of the content of each of them. 
Half of these obligations with an additional nature make reference to the same type of pro-active 
or prohibitive actions comprised in the content of the measures (for instance, to attend various 
formal education or vocational training courses, to keep away and not to communicate with 
certain persons, as nominated by the court, not to go beyond a certain teritorial limits.

Technically, the subsequent legislation intended the identification and delimitation of activities 
and interdictions within the content of each educational measure, in order to capitalize them, 
making them different from the category of obligations that can be attached to any eduational 
measure.

In terms of the application, if such categories of activities-interdictions-obligations shall be 
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comprised either by the measure, or added to the measure, during the court customization 
process related to the measures, different means of social reactions towards and supporting the 
juvenile who broke the law could be devised. According to the new regulation, the enforcement 
process becomes extremely dynamic, whereas the customization could continue throughout the 
enforcement of the measure, naturally combining with the case management of each probation 
service.

3 Engagement and social involvement shades

Regarding the engagement and social facilitation, the analisys proves to be more dynamic, 
but much more complex.

In the case of all stipulated educational measures, having in view the lack of specialized 
bodies such the ones enhanced in the originary legislations, the planning and coordinating of 
this process is imposed to the probation service, which has to access, mobilize and manage the 
juvenile’s resources, the resources of his support system and the resources of the community.

Deliberately, in stipulating these educational measures, by removing the inspirational models, 
the legislative body wanted the reactivation of some classic socialization models, such as the 
ones centered on: school, family, comunity institutions. Was it a good decision? Does it have the 
desired aplictability, efficiency and impact? Are our institutions ready to join eachother and to 
undertake the strategy for the reintagration of juveniles that broke the criminal law?

The models of the primary and secondary socialization, but especially its agents, are combined 
in the content of the noncustodial educational measures in order to enssure an intense and 
optimal intervention within the very short term of the educational measures, but also in order 
to provide an answer fast and adapted to the juvenile’s efforts. At least, this was the legislative 
body’s intention. `Reciycling`of the socialization agents in the way of re–vesting them, making 
them responsible, seems to be a handy solution to be included in the design of the noncustodial 
educational measures. I choose this term for its semantic representativity: `valorisation and 
reusing through a processing operation`. It is also interesting the second meaning in Romanian 
language: `proffesional training in order to upgrade the knowledge gained previously in the 
domain`.

Thereby, the school is involved especially in managing the first measure – civic education. 
Family is an important actor in handling the next two educational measures: supervision and 
week-end consignment. For the last measure, daily assistance, the involvement of the community 
institution is more obvious.

This model of social involvement is not an unique one, it has been used before in the area 
of social reintegration. This model and its efficiency preocupied William I. Thomas and Dorothy 
Swaine Thomas, being thoroughly analyzed in The child in America: Behavior problems and 
programs.

In the American society, a process that caught my attention through its slow development 
(from a specialist in 1913 at 16 in 1927 in Rochester School, the process was the same in 
other states), but that proved to be perseverant and tenacious, was the occurrence of visiting 
professors, having a role of liaison between the family and school in maladjustment cases, 
increasing extensively the actual function of the school, which is now assuming the responsibility 
for the child in his social relationships and adjustments as well as in his intellectual or vocational 
relationship a and adjustment.[6]

In order to reduce the maladjustment cases, including the physical, mental health and behavior 
problems, the schools in America developed different collaboration and support programmes 
with other community institutions: police, courts, probation. Among the programmes developed 
there is one that has a great similarity with the educational measure of civic education. The 
moral education curricula is similar in vision with the framework elaborated by the Romanian 
Ministry of Justice and Ministry of Education and Research - ̀ The moral curricula must busy itself 
with problems, projects and actual situation, rather than with virtutes!`[7].

The involvement of the family, with legal resposibilities, in the process of accompanying and 
supervising of the minor on the path of educational measure’s execution, needs valorisation and 
re–vesting through the training, taking into account the failure registered until now in fullfilling 
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this socialization function. The probation counsellors involved in this initiative have, also the 
responsibility of creating a family vested with the role of co-trainer in the minor’s reeducation, 
as well as bringing minor in this collaboration.

4 Instead of conclusions

Although attractive under the dynamic aspect, the social involvement needs time for shaping, 
developing and assuming itself at a policy level. The paralel analyse highlighted a lot of similarities 
with a functional system, which otherwise remain at theoretical level. This article is incomplete 
due to the fact that there is no analysis of our practice in implementing these measures. In 
practice, the comparison would be quite unfair considering underdimmensionnement probation 
system in Romania. The probation services make an huge effort in this period, they are involved 
with creativity and sacrifice, but all of these will not improve the practice, will not generate 
instruments or solutions, having in view the lack of a real support of the decisional factors.
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Abstract

The present paper continues researches initiated few years ago among Legal Psychology 
students at the Faculty of Sciences of Education, Psychology and Social Work from “Aurel Vlaicu” 
University, Arad, regarding the manner in which subjects choose, wittingly or not, without any 
constraints, for one or the other key figures of a criminal act: either they pick the aggressor, or 
the victim of the aggression.

In previous research, presented in an earlier (former) SPECTO conference, the course 
graduates were invited to create a simple thematically essay according to their free will (officially, 
therefor opposite to the existing authority present in Milgram’s experiments), either regarding 
the aggressor personality or from the victim’s personality perspective, in order to graduate the 
course and to be evaluated according to the course outlines, the aim of the present article is to 
move the research one step further, challenged by the same free will, without S.N.M.

Keywords: Milgram, free will choice, aggressor, victim, students

1 Introduction

The present study continues a research line having as an objective or target unconscious 
processing of information on one hand; on the other hand connections of the projective imaginary, 
correlated with the subjective affectivity of subjects.

2 Hypothesis or starting point

The hypothesis of this study is connected to the simple question: “what happens if you do not 
proceed – behave according to the line opened by S. Milgram in his well-known studies regarding 
authority and subjection-obedience towards it?”; “what can we get? What can we get in the 
absence of a stressogenic factor?”

In other words what can we find out or choose when we have this option or possibility 
of choosing. From another perspective, what happens when the authority is defined by the 
essence of the following words: neutral, slightly, regardless, impartial, opened to any dialogue 
or question, briefly, authority applies the “laissez-faire” style of leadership. Furthermore, it is 
possible to find a few things about the manner in which a subject chooses his/ her options, based 
on cognitive and affective data that are beyond the apparently register of circumstantially?

“Geographically” we are talking about a course of Legal Psychology (two hours of teaching 
plus one workshop per week), taught for one semester to undergraduates (second year of 
study), major Psycho-pedagogy at the Faculty of Sciences of Education, Psychology and Social 
Work from “Aurel Vlaicu” University, Arad. The course ended with a special form of examining 
the accumulation, appropriation and mastery of knowledge, in order to receive the necessary 
number of ECTS (European Credit and Accumulation System) according to Bologna system. 
This verification/ evaluation can be made as a report, exam (written or oral), respectively as 
a combination of the mentioned types. Exposure method of the course theme was colloquially, 
slightly, relaxed, varied using diverse auxiliary materials, but under no circumstances and no 
form, motive or temporal moment, the teacher did not taught, objectively or subjectively in 
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favor of one subject or another, nor indicated either one of the central themes of the course: 
aggressor (felon) psychology/ victim psychology.

This position was taken in order not to influence students opinions about the importance of 
the two types of actors involved in the criminal act; in the sense that one is more interesting, 
important or meaning that the teacher holding the course would prefer or tip the subjective 
balance of his own ego preference in favor of “the victim” or “the felon”. The previous study 
went on the idea of “what do I choose when I have no choice?” (in regard to the possibility of 
free choice for one of the two main themes). While the above mentioned study targeted a free 
choice report, the present study targeted a written exam regarding one of two main themes 
studied along the semester. More than that, at the end of the semester every students, both 
the ones that participated in classes as well as the ones that from various reasons were unable 
to participate (for example students that were under an Erasmus program outside Romanian 
borders), received ongoing course support, with the express request of preparing one of the two 
chapters for the exam. This, of course, generated the reading of both chapter, especially in the 
case of students that did not attend classes in order to be able to choose one subject of interest. 

Going along the non-Milgram line, a university exam can be compared to the confrontation 
procedure [1], often used in the world of justice (civil or criminal). More precisely, we refer to 
article 322, paragraph 1, from the New Code of Civil Procedure:”witnesses can be interrogated 
again, if instance think it is appropriate [2]”. We underline here that this is a simply analogy 
between two fields of action and different and distinct social activities, that have a common 
element in the “face-to-face” interaction between two parts (one or more individuals, subjects), 
that know or it is assumed that they know something about someone or about an existing 
situation, that is or it is supposed to be familiar, or at least they had contact at a certain moment 
with the person, event or theory involved. In the particular case of a discipline exam, after the 
rhythmicity of previous weekly meetings, according to the schedule, appears the assumption 
of the acquisition and the deepening of common work, but also the supposition that all course 
participants know or think they know something about walking topics. In our study we did not 
propose ourselves only to verify the acquired knowledge; this occupied second position in our 
scheme and was reflected quantitative by the received grades.

The main interest was however the qualitative aspect, represented here through the 
motivation of choosing one theme or the other. This approach was generated by our beliefs that 
motivation can offer clues regarding positive or negative affinities of the subjects towards the 
free chosen and non-imposed in any manner theme. The exam, in written form, gave students 
the opportunity to choose between subjects from one of indicated chapters. Furthermore a 
common subject was added requesting students to create an argumentative essay, no more than 
half page in which they had to justify their option for one theme or the other. Students were also 
informed (informed consent) that we are using their answers for a scientific study, that it does 
not matter and it is not mandatory to give insincerely answers (because the person or the name 
of the respondent does not matter), approach that indirectly invited participants to sincerity. An 
accelerator factor was as well introduced; we are talking here about time pressure, in the sense 
that the period of time allocated to the essay was relatively short and limited, especially decided 
in this manner for not creating conditions for students to weight, to embellish nor polish their 
answer, as the risk of closing the gates of unconscious and subjective imaginary was high.
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3 General date

Out of a total of 47 students, at the exam were present 41 (Table 1)
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Table 1. Number and distribution of present students

We remark here that 3 students only presented for grade equalization (either graduate of a 
connected faculty, either in a long-life program).

Options for theme A or theme B were as following, shown in Table 2 and Table 3
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Table 2. General data – felon theme

Date regarding victims
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Table 3. General data – victim theme

A general first conclusion or observation that we can see is related to the relate numerical 
equality for themes, respectively 21 and 20; fact that can indicate the impartiality of themes 
approaches during study time (semester), the lack of authority pressure, as well as the free 
choice of students, whose interior motivations we hope to reveal in the following.

A second interesting observation regards the religious affiliation. Their diversity, no less than 
8 Christian confessions: Orthodox, Catholic, Uniate, Reformed, Neo-Protestant, Pentecostal, 
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Baptist, Adventist of the 7th day, in a relatively small sample of 40-41 people (we find of course 
in major proportion orthodox); this mixture illustrates a reality frequently found in Arad. The 
reality of an amazing diversity of confessions and ethnics that live, learn, work and have fun-
socialize together and together with others or next one to each other in a normality more than 
normal, regular.

The third general observation is connected to the age groups. Of course the first, the one 
between 20-30 is the highest, but also the group of individuals between 30-40 is significant, 
a fact that can be explained through the current situation: during this academic year many 
individuals that are already working have decided to fulfill their education generating this way 
an relative ambiguous situation that can be define by “first a stable job, that education” or “we 
start from a lower point than we qualify”.

4 Specific data

Somehow Milgram’s studies can be placed under the sign of confrontation, as social action. 
More explicitly what do I get as a leader of confrontation when I follow entirely something else 
than the pretext used to start confrontation? Even more in Milgram’s studies where he used not 
one but two of even three false pretexts- if not small lies:

1. First lie: the relaxing one - the following tests are targeting memory study;

2. Technical details – both equipment and recordings;

3. The third lie: tested innocent, preferred actor and the observer or advised judge.

We will no longer go deeper into pros and cons arguments regarding Milgram’s experiments. 
In present research we limited to following something else that results of a regular exam, 
in which case only counts the amount of withheld knowledge and sufficiently understood in 
order to be correctly reproduced. We are interested in structures of motivational and affective 
subtle associations that are connected to the cognitive content of generic information, in proper 
conditions of free choice and inner preference. In previous study the participants were required 
to write a short motivation of their choice, together with the essay, being guided through possible 
options:

1. The subject was unimportant – they wanted a pass grade;

2. The subject was considered easier;

3. Interested in subject.

In present research, as shown above, we did not simply required a short motivation with fix 
options (fix and free choice), but we asked for a motivational essay of half page. Without entering 
the philosophy and psychology of motivational speech, we have to specify that this is, generally 
speaking, a generous speech in explications, sometimes rich in details, that other ways would 
not have been identifiable; it can generate o relaxation after “the fever” of heavy themes, can 
be used pragmatically be some students to compensate the amount of knowledge insufficient 
retained (or a possible lapse or blockage), or on contrary to strengthen what student masters. 
In both cases we can speech about the procedure of “goodwill capture” (captatio benevolentiae) 
of the audience, procedure that is usually met in rhetoric, logic or argumentation theory.

After the process of evaluating the papers and granting grades, essays were read separately. 
We managed to extract a series of main ideas, or force of motivation and justification of the 
student’s choice over his/ her decision over theme A or B. Same had only one motivation (one good 
for all), others had more. Ideas were analyzed, afterwards summarized in common and particular 
ideas that were transposed on a motivational axes that starts from unique justifications, climbing 
to common ones. We specify that the expression “common ideas” defines answers that were 
met to many subjects. Those subjects, although they gave individual specific answers, can be 
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subordinate to one or more similar ideas without influencing their specific personal individuality. 
The expression of “unique justification” refers to solitary answers, of one individual. We consider 
that it is important to analyze those too, because beyond common spaces the gates of singularity 
can be found, and why not of the individual originality given by its own functionality of mnemonic 
systems, by the activity of cognitive processes of imagination and creativity, together or not, 
with complex affective and motivational structures.

Forward we present obtained data:

A. Ideas regarding the option for felon psychology theme (total:21)

I. 18 orthodox; 5 rural environment; 13 urban environment; 20-30ani: 12 ; 30-40 
years: 6

1. 14 subjects: the will of knowledge;

2. 6 subjects: fear of the felon;

3. 6 subjects: the theme was interesting;

4. 2 subjects: the will of being - becoming vigilante;

5. 2 subjects: media influence (action movies: ”with felons is more interesting”, 
“dislikes movies with many victims”);

6. 1 subject: intrinsic motivation (father is a lawyer and advised her in this direction);

7. 1 subject: the will of becoming a writer.

II. Other confessions: 3 Baptist, Pentecostal, And Adventist, 2 urban, 1 rural, 1:30-
40 years, 2: 20-30 years.

1. 2 subjects: the will of knowledge;

2. 1 subject: the will of fighting against them.

B. Ideas regarding the option for victim psychology theme (total:20)

I. 16 orthodox; 8 rural environment; 8 urban environment; 20-30ani: 8; 30-40 
years: 8

1. 5 subjects: the will of knowledge;

2. 5 subjects: family experience; victims;

3. 4 subjects: the theme was easier than the other one;

4. 1 subjects: the field is interesting;

5. 1 subjects: mercy;

6. 1 subject: empathy;

7. 1 subject: the will and joy of helping.

II. Other confessions: Catholic, Reformed, Uniate, Jehovah’s Witnesses, 3 urban, 1 
rural, 1:30-40 years, 2: 20-30 years.

1. 1 subjects: life experience and fatalism;

2. 1 subject: mercy and empathy;

3. 1 subject: media impact, desire for knowledge and prevention.
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5 Conclusions

Free choice takes to the motivational refinement of respondents choices. Both collective data, 
generally valid for groups, as well as specifically data regarding atypical individuals can be 
gathered once subjects feel free to decide.

Web sources:
[1] http://www.juspedia.ro/1048/ascultarea-martorilor-procedura-confruntarii/
[2] http://avocatcivil.net/noul-cod-de-procedura-civila/art-322
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Abstract

The new criminal and penitentiary laws after 2 years since their adoption have proven to 
be troublesome. More and more article are found by the Constitutional Court of Romania not 
being in accordance with the fundamental law. We aim to make a summary of the inadequacies 
this institution has found, and the reasons for which the lawmaker was confronted with the 
impossibility of foreseeing such situations.

Moreover we will try to analyse some possible future occurences of unconstitutionality in the 
aforementioned laws and will try to give solutions to the problems we present.

In conclusion our goal is to give a summary yet complete analysis of the situation of research 
on unconstitutionality and criminal and penitentiary provisions in Romania up to date.

Keywords: unconstitutionality, Constitutional Court of Romania, new criminal code, new criminal procedural code

1 Introduction

First of all, the Constitutional Court of Romania has truly become a negative legislator in 
Romania. Since the enactment of the New Criminal Code and New Criminal Procedural Code, many 
institutions of these new codes have been changed with the intervention of the Constitutional 
Court. Thus we find it important to analyse but a few of the more important decisions given by 
the court that sentecened several articles of the aforementioned codes as unconstitutional.

Therefore we will be analysing the posibility of review of criminal cases, as an extraordinary 
means of attack, the ilegality and unconstitutionality of home arrest without time limitation and 
the unconstitutionality of phone interceptions done by the Romanian Information Service (SRI 
in short in Romanian).

2 Constitutionality of criminal cases review

On March the 3rd, 2016, the Plenum of the Constitutional Court debated the exception of 
unconstitutionality of art. 453 par. (1) f) of the Code of Criminal Procedure on review cases 
provisions read as follows: “Review of judgments, on the criminal side, may be requested when: 
[...] f) the decision was based on a legal provision that was declared unconstitutional after 
the judgment became final, where the consequences of violating the constitutional provision 
continues to produce and can not be remedied only by reviewing the judgment.

By majority vote, the Constitutional Court upheld the exceptiopn of unconstitutionality and 
found that the legislative solution contained in art. 453 par. (1) f) of the Criminal Procedure 
Code, which does not limit the review to the case because of the objection of unconstitutionality 
was raised, it is unconstitutional. The Court held that cases decided until the publication 
of the Constitutional Court decision in the Official Gazette of Romania, Part I, which found 
unconstitutional a provision of a law or a government ordinance and was not the person which 
formulated the refferal to the Constitutional Court with a plea of   unconstitutionality on the same 
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subject, are praeterita facts, since the cases have been solved finally and irrevocably.

The Court held that since the introduction of the proceedings until the final case, the norm 
has benefited from the presumption of constitutionality, which was not overturned until after the 
judgment by which to settle definitively the dispute.

The Court therefore found that the incidence of admission decision pronounced by the 
constitutional court in such a case would be tantamount to awarding ex tunc effect of the 
Court’s judicial act, in violation of art. 147 par. (4) of the Basic Law, according to which the 
Constitutional Court decisions are published in the Official Gazette and its publication, decisions 
shall be generally binding and effective only for the future.

3 Limitation of compulsory criminal action

On January 20th, 2016, the Constitutional Court, by majority vote, upheld the objection of 
unconstitutionality of art. 318 of the Criminal Procedure Code and found that it is unconstitutional. 
The Court held that the impugned provisions contravene the principle of legality, provided by 
art. 1 para. (5) of the Constitution and Art. 124 par. (1) in conjunction with art. 126 par. (1) 
according to which justice is administered in the name of law and is carried out by courts 
established by law (in this regard, see pt. II here).

According to art. 147 par. (1) and (4) of the Constitution, Constitutional Court decisions 
are binding from the date of publication in the Official Gazette and legal provisions declared 
unconstitutional are suspended by law for a period of 45 days and will terminate the legal effects 
if the vice of unconstitutionality by the legislature is not removed within that period.

The new Code of Criminal Procedure regulated in art. 7 paragraph. (2) the opportunity principle 
as a limitation of compulsory criminal action and as a manifestation of criminal policy option in 
order to better the uses of human and material resources.

The solution of waiving prosecution in cases where there is no public interest in relation to the 
seriousness of the offense and there is a reduced dangerousness can be seen as an exercise of 
the constitutional role assigned by art. 131 of the Constitution to the Public Ministry by means 
of prosecutors, representing the general interests of society.

In order to respect free access to justice, the provisions of art. 340 Code of Criminal Procedure 
introduces court proceedings with censorship solutions.

In connection with the previous regulation, the Constitutional Court rejected the objections 
of unconstitutionality, holding that the law has assigned a prosecutor, taking into account its 
role as defined by art. 131 par. (1) of the Constitution, the power to determine in concrete acts 
subject to censorship by the court at the request of the person concerned, that the prosecution 
is not required. In this way, it argues that the prosecutor can not substitute the courts and thus 
violated art. 126 par. (1) of the Constitution (in this respect,).

Since the reasoning in the judgment of the Constitutional Court regarding the provisions of 
art. 318 of the current Criminal Procedure Code has not been published, we can only assume 
that we are in the presence of a change of law or that the solution to waive prosecution, as 
opposed to discontinuing the prosecution for lack of social danger, is an act of jurisdiction, that 
the Court held incompatible with the constitutional provisions.

Whatever unconstitutional flaws noted by the Constitutional Court, the fact is that legislative 
intervention must be done urgently, otherwise all criminal cases, regardless of their lack of 
obvious importance in the absence of impediments to implementation or exercise of criminal 
action will be to undergo mandatory trial stage, excessively cluttering the courts.

The Court held that the unconstitutionality of the provisions of art. 318 of the Criminal 
Procedure Code comes in breach of the principle of legality, provided by art. 1 para. (5) of the 
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Constitution and prevederilorart. 124 par. (1) in conjunction with art. 126 par. (1) according to 
which justice is administered in the name of law and is carried out by courts established by law.

In other words, the Court held that, by giving the prosecutor the ability to give a solution of 
waiving prosecution, is “administration of justice”, although he is not a court.

To the extent that the prosecutor, noting that the conditions provided for by art. 318 of 
the Criminal Procedure Code, it would not have but would propose preliminary chamber judge 
competent to rule on solutions Unwatched or not to indict, according to art. 3 paragraphs. (6) 
and art. 54 lit. c) of the Code of Criminal Procedure, with proper application of art. 341 of the 
same Code, incompatibility with detained by the Constitutional Court be removed.

Both of the proposed amendment have the same drawback, namely referral of preliminary 
chamber judge in all those cases where, before declaring the unconstitutionality of the provisions 
of art. 318 Criminal Procedure Code, the persons concerned had not filed a complaint. The 
advantage of these solutions is that the procedure of confirmation or acceptance of the proposal 
to abandon the prosecution could proceed faster than if the court is seised by indictment and 
also integrate and to those in which anyway would have made complaints against solutions 
waiver prosecution.

When amending the provisions of art. 318 Criminal Procedure Code, to replace the prosecutor 
has the power to propose to the preliminary chamber judge waiving prosecution and inserting a 
new paragraph, stating that the provisions of art. 341 of the Code shall apply accordingly and all 
related legal provisions should be amended also.

4 House arrest – constitutional remedy

On 12 June 2015, in the Official Gazette Constitutional Court Decision no. 361/2015 was 
published, whereby art. 222 of the Criminal Procedure Code was unconstitutional in its entirety. 
According to art. 31 para. 3 of Law no. 47/1992 and art. 147 par. 1 of the Constitution, “the 
provisions of laws and ordinances in force declared unconstitutional shall cease their legal effects 
within 45 days of publication of the decision of the Constitutional Court if, in this Parliament or 
the Government, as appropriate, do not agree provisions with the Constitution unconstitutional. 
During this period, the provisions declared unconstitutional are suspended by law“.

Therefore, starting on 12 June 2015, the above-mentioned statutory provision of law 
is suspended. In the end of the decision considerations, the Court implicitly admits that the 
situation expiry of the legal provision as one with serious consequences and recommends the 
Executive or Parliament to remedy the constitutional defect, between the time of delivery (May 
7, 2015) and the publication. In fact, the Court, interpreting their decision indicates remedy 
the unconstitutionality - the introduction by law, until publication of the decision, the maximum 
duration of preventive measures shown in procedural stages.

Motivations probably more political or just a regrettable indifference have made a simple 
emergency ordinance with a single article may not be promoted over this period, leading naturally 
to suspend the rule and to undermine an institution of criminal procedure effective until Now, 
especially as an alternative to custody in detention, the practical consequences of the most 
unpleasant.

Turning to the reasons which led the Constitutional Court to conclude that art. CPP 222 is 
inconsistent with the Basic Law, the Court observes, referring to the jurisprudence of the ECHR 
application of art. 5 of the Convention, that house arrest is considered a deprivation of liberty. 
The Court notes that the “interference generated by house arrest concerns fundamental rights, 
namely the right to personal liberty, freedom of movement, the intimate, family and private life, 
the right to education and labor and social protection of labor is governed by law, namely art. 
218-222 of the Code of Criminal Procedure, aims legitimately conducting a criminal investigation 
being applicable during a judicial prosecution, the preliminary chamber procedure and judgment 
at first instance, it requires the appropriate legitimate aim in the abstract, it is discriminatory and 
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is necessary in a democratic society to protect the values   of the rule of law“.

Compared to the constitutional provisions to which he referred, the Court found that the rules 
of criminal procedure art. 222 titled marginal “Duration of house arrest” does not cover any 
periods for which can be ordered and no maximum duration of such measures in the procedure for 
preliminary chamber and judgment in first instance, are unconstitutional, since the judiciary may 
order house arrest for unlimited periods of time in these stages, consequently being unlimited 
in time. The Court also found that such a restriction is unconstitutional because it infringes the 
principle of proportionality, in substance affecting the fundamental rights concerned.

In fact, art. 222 was declared unconstitutional in full only because the law failed to provide 
the maximum duration of preventive measure during the preliminary proceedings and the trial 
chamber. By similarity with the measure of preventive arrest, it is easy to deduce that the 
maximum permissible period as prescribed by art. 239 of the new Criminal procedure code (half 
of the maximum punishment provided for the offense of which the defendant is accused, but not 
more than 5 years). But such interpretation by analogy is foreign to criminal proceedings.

Regarding the preliminary procedure room, art. 220 remained in force. However, it can be 
seen that the rule, as art. 219, provides far during the ordering, reporting established itself as 
a reference to art. 222. The latter is repealed, no deadline for making provision made available 
without effect, so this is obviously unworkable.

Preliminary room during times of trial, an application for replacement of house arrest, made 
pursuant to art. 242 of the new Criminal procedure code seems permissible procedurally. 
Assuming that a person is in the trial stage, remand (detention) being maintained by closing 
for 60 days (under art. 208 of the new Criminal procedure code), for example from June 10, 
2015 to August 8, 2015, an application for replacement allowed on June 20, 2015 would require 
domiciliary arrest only the same amount, then it can no longer be maintained. Replacing it 
would be possible, because far easier would overlap the remaining term of the measure tougher, 
not ready for a distinct period. Being less restrictive, it could be argued that it violates the 
rights provided by the Constitution and ECHR. Similarly, an argument could be that discussing 
replacement, not making the two concepts are different. Some arguments to the contrary can 
also be received, meaning the application is rejected or replaced directly with judicial remand. 
The arguments both ways are valid and if the request for replacement during prosecution (see 
above).It is obvious that measures being under house arrest after publication of Decision no. 
Law 361/2015 does not cease at that time, being taken / extended / statutory maintained at 
baseline. Criminal procedural provisions applicable during the stay in place and do not apply the 
principle of lex mitior. Moreover, the Constitutional Court decisions apply only to the future. A 
request for replacement of detention at home with judicial review may be allowed or denied, 
depending on specific circumstances and criteria to take preventive measures. At the end of their 
terms, they will cease as a request for extension of their maintenance or not admissible.

In conclusion, the declaration of unconstitutionality of art. 222 of the new Criminal procedure 
code causes unrest at least for a time, the new institution of house arrest useful in most situations, 
especially seen as an alternative to remand. Lack of legislative intervention in more than a month 
of delivery of the Constitutional Court is unfortunate and is part of multiple errors and omissions 
note of the new procedural code in general, and the matter of preventive measures in particular.

5 Constitutionality of interceptions done by other agencies

No decision was published. Law 51/2016 regarding the unconstitutionality of Article contained 
in the Criminal Procedure Code on the ability of specialized services of the state to carry out 
technical surveillance (wiretaps, stakeout, access systems, etc.) and concerning enforcement 
measures warrants of Survey arranged in criminal proceedings.

We have to remember that CCR does not establish the legality of interceptions in specific cases, 
but determined that the text under which interceptions were carried out so far raises questions 
of constitutionality and henceforth be corrected.
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We think we can identify the following solutions on existing criminal cases reported at the 
time of publication of the decision:

•	 When a case is definitively resolved, it can not be reopened on the sole ground that the 
interceptions were made by intelligence and not by the judicial bodies. I appreciate that if it 
would create a law to provide in particular that possibility, it would be unconstitutional as to 
respect the independence of justice and legal certainty is already established in principle that 
no law can overturn retroactively a court order;

•	 When the file is established after the appearance of the decision, it is more than obvious that 
technical supervision will be done by the new body appointed by GEO 6/2016;

•	 When a case is over prosecution from the occurrence decision, we distinguish:

- Whether the interceptions were already made, they still are in the case, the decision for CCR 
effect for the future, and ordinary judges have no basis in law to exclude evidence gathered 
legally. Moreover, pt. 52 of the CCR decision mentions his application on files “before the courts”, 
not prosecuting authorities;

- If interceptions are ongoing, they must be stopped so that everything was done remains valid 
as a new interceptor will be authorized only under the new regulations.

•	 When the case was sent to court and passed the preliminary chamber, decision from the 
occurrence CCR room has been established definitively that the evidence was lawfully 
obtained, this is already established with force of res judicata and discussion on the legality 
of interceptions can not be resumed;

•	 When the cause is still under preliminary chamber, the judge is obliged to consider the 
legality of evidence and may question here is what happens interceptions made by the 
intelligence services. The answer is simple: interceptions legally made on their operation are 
perfectly legal if they complied with the provisions applicable at the date of interception. Thus 
text of the law that allowed the services to make these intercepts authorized by a magistrate 
enjoys the presumption of constitutionality, as CCR itself says and only in this way ensures 
the legal certainty.

I think there is room for two reasons: (1) The CCR decision only applies to future and, anyway, 
pt. 52 refers to cases pending “before the courts”; or Pre-Trial Chamber is a distinct phase of 
the trial, because being still “pending”; (2) would be deeply unfair that interceptions made in 
cases under prosecution phase or the Preliminary chamber at the release date of the decision 
to be valid, while eavesdropping on file reached the court to be excluded on grounds of timing. 
Moreover, going over all these arguments and placing the problem legality of the procedure 
by which we obtained evidence, as it is a relative nullity (as this issue does not fall within the 
cases of art. 281 new criminal procedure code), we do not imagine how anyone could prove any 
harm given that the interception was authorized by a magistrate by an intelligence officer and 
not a police officer, especially after the interception has been given in writing and confirmed by 
the prosecutor. Also as another argument, show that if such evidence should be excluded on 
grounds of invalidity of acts that led to obtain them, would create an inequity with respect to 
defendants already condemned because they admit the facts proven and interceptions.

In conclusion, technical surveillance measures conducted by competent authorities under 
a constitutional law stand. Changing the competence of these bodies have effect only for the 
future.

6 Conclusions

The Constitutional Court is a central but not the only instrument of democracy and 
constitutionalism. There cannot be a constitutional court without a constitution. Therefore, the 
role of the constitutional court should be viewed in a wider perspective embracing the general 
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issues of democracy, constitution, and constitutionalism.

There is reason to believe that, relying on our earlier experience of statehood and having 
lived according to our constitution and practising democracy for the past 26 years, while being 
in close co-operation with democratic states in Europe and elsewhere in the world, we have 
learned something. We have passed the beginner course in constitutional democracy and now 
the changes in the new codes is necessary to be made as shown.

The constitution is the law of power. Power today means politics, both internal and external. 
Therefore, constitutional law together with its implementation and supervision (i.e., judicial 
review) is essentially and inevitably the most political law and legal activity of all. Law is a living 
organism and thus we must change the law everytime we find it unconstitutional. Time has 
proven that the RCC precedents alongside with those of the ECHR are very important.

Understanding of the main constitutional parameters in Europe has thus developed and 
become harmonised, while the text of our constitution has largely remained the same. This 
makes us ask whether we have not reached a new state that requires a new constitutional 
text. Or will we continue by simply interpreting the text in a new way? It is clear that even the 
most Europe-oriented drafters of the Constitution could not even have dreamt of such close 
integration with Europe as we have already achieved.

We are asking which is better: to stretch or even ignore the text of laws, or to draft a new and 
adequate one? My short answer is that we are not in the same situation but in a new one, one 
that requires a law or constitutional text adapted to this new situation.
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Abstract

Fraud in acquisition procedures and corruption are the most common forms of economic crime 
and the damage is not only on material level. Despite the best efforts to combat it, economic 
crime against companies is growing and very difficult to assess. Economic crime is committed 
when meeting three contributing factors: personal financial problems, the opportunity to commit 
a crime and personal justification for committing it.

Starting from the fact that in every sector of social life there are victims of economic crime, 
the paper discusses and analyses how the criminal justice system in Romania is ready to provide 
safety to capital markets that are victims of a high level crime and money laundering, while retail 
companies, companies producing consumer goods and telecom companies have suffered most 
because of theft.

Keywords: economic crime, capital markets, corruption, victims.

1 Introduction

Financial globalization made possible the development of economic criminal acts and money 
laundry. The capital markets are often used in order to launder illegal profits through the 
capital transfers allowed by the new and modern communication means. At world level, the 
close connections established by electronic means between different financial institutions offer 
criminals the possibility to transfer, in a matter of seconds, important sums of money between 
different capital markets. [7]

Due to the integrated capital markets and to the possibility of having quick financial transfers, 
criminals can re-invest very quickly the dirty money in shares offered on the capital markets. 
This way they give those money the sensation of being legal. Such operations can create an input 
of illegal values on the market and therefore generate important turbulences and financial loses 
at international level. The interconnectivity of the informational and transfer systems has made 
the global capital markets mixed markets, both of clean and dirty money. This phenomenon 
is amplified by the existence of very different fiscal regimes that can become real factors of 
attracting capitals, financial paradises for those that want to launder the money generated by 
illegal businesses.

Scientific literature [2] shows examples as the Cayman Iles that have a population of 24,000 
and has 500 credit institutions, 18,000 registered companies, 300 insurance companies and 
the biggest density of data transmission systems in the world. Also relevant is the case of the 
Guernsey Isle, with a population of 140,000 inhabitants that have at their disposal 50 credit 
institutions that collect deposits of over 50 billion US Dollars. In such countries, the revenues 
are exempted from paying taxes and the financial institutions have no obligations concerning the 
disclosure of the name of the accounts’ owners.

The reasons that stand behind the criminal actions that involve money laundering are very 
different. Probably the most important reason is that any organization that is engaged in criminal 
conduct needs money for the current expenses as well as for buying the services of corrupt 
officials that can cover their actions. The sums of money needed are usually very big and 
increasing as illegal operations are becoming more and more complicated each day and also 
the life style of people engaged in illegal operations is usually a very expensive one. Therefore, 
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criminals must make the money they have generated through illegal channels appear legal. They 
must cover any trail of money that could lead to an offense in order to destroy the incriminating 
evidences. This means they have to hide the source of their money or make them appear as 
belonging to somebody else in order to lead prosecutors on wrong trails. The more investigations 
are performed in order to detect crimes, the more important it becomes for criminals to conceal 
the existence of ill-gotten gains or to make them look legitimate.

Money laundering is one of the factors that widens the gap between developed and developing 
countries as most of the money coming out of illegal transactions that needs to be laundered 
is generated by developed countries. Usually these quantities of money, after being laundered, 
can be found back on the markets of the same countries. But, the laundering processes, usually 
take place far from the developed countries, as these have better control systems and therefor 
present a higher risk for the criminals. On the other hand, developing countries lag behind in 
what concerns the implementation of control systems and therefore attract illicit operations, 
becoming thus vulnerable. In his works, Johnson [5] shows that cooperation against money 
laundering becomes essential and that countries that fail to cooperate and allow their systems to 
be used for money laundering run the risk of being blacklisted by the Financial Action Task Force 
as non-cooperative countries. Money laundering is no longer a national or regional problem, but 
a truly global problem [4].

Money laundering has lots of negative effects on the national economies, especially in what 
concerns [6]:

•	 exchange and interest rate volatility;
•	 problems in collecting taxes;
•	 difficulties in establishing coherent policies for the financial markets;
•	 changes in demand for money; 
•	 increased risk of asset quality for financial institutions;
•	 bubbles on the capital markets;
•	 lack of transparency on the financial markets;
•	 contamination effects on particular transactions etc.

One of the big dilemmas of the authorities is how could the level of such activities be established. 
Due to the clandestine nature of the laundering activity, authorities cannot accurately quantify 
the amount of money laundered each year. So, the different studies on the topic give very 
different estimations, ranging from a moderate $500 billion estimate to amounts pore than five 
times greater ($2.8 trillion).

Using both macroeconomic theories and microeconomic approaches for establishing the level 
of the phenomenon, the International Monetary Fund has estimated that the amount of money 
laundered on a yearly basis is between 2 and 5 percent of the world’s gross domestic product. 
This means that for example, in 2006, somewhere between $600 billion and $1.5 trillion has 
been laundered and in 2009, the values estimated for laundered money have increased to $1.2 
- $2.9 trillion (the mid-point estimate being around US$2 trillion, at a global GDP of US$58.2 
trillion).

The U.S. Department of the Treasury estimates are even worth, suggesting that the $600 
billion estimate is a conservative one. They consider that the amount of money laundered each 
year (more than half through US banks) goes as high as $1 trillion.

The concept of money laundering is directly connected to the existence of another criminal act 
that generates dirty money. This is a primary criminal act and therefore it consists of any action 
that is connected with the revenues that resulted from that primary criminal act.

2 Money laundering in Romanian Law

In Romania, money laundering is defined in art.23, paragraph (1) from Law no. 656/2002 
regarding the prevention and punishment of money laundry, as well as the putting into place 
of measures meant to prevent and counter-attach the financing of terrorist acts, with all the 
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ulterior changes, namely:

„Art. 23 - (1) The following deeds are considered money laundering offences and are punished 
with prison from 3 to 12 years: a) the exchange or transfer of goods, knowing that such goods 
are derived from offences, for the purpose of concealing or disguising the illicit origin of such 
goods or of assisting the person who committed such offences to evade prosecution, trial and 
punishment execution; b) the concealment or disguise of the true nature, source, location, 
disposition, movement or ownership of the goods or rights over the goods, knowing that such 
goods are derived from offences; c) the acquisition, possession or use of goods, knowing that such 
goods are derived from offences.” At the same time, it is worth to mention that, in compliance 
with par. 3 of the same article, the attempt to commit the money laundering offence is punished 
in Romania.

Romania has made substantial progress in the introduction of anti-money laundering legislation. 
The anti-money-laundering legislation is extremely important as it enables authorities to identify 
the trail followed by the money and by this to detect underlying criminal activities. This offers 
authorities the chance of taking action and of destroying the criminal organizations that are 
involved. This remains the main reason for implementing anti-money-laundering measures, 
irrespective of all other considerations. All criminal organizations face the risk of being identified 
via the money trail, and they are aware that the authorities exploit these vulnerabilities.

A study performed by the US Treasury has shown that the securities market is potential a 
weak link, therefore, country authorities take extra precautions on this kind of markets. The 
Romanian authorities are no exception and they try to strengthen the anti-money-laundering 
regimes for the securities market and the supervision of these regimes in order to put into place 
a common platform for the financial sector anti-money-laundering environment. In Romania, the 
diversity of the securities sector, the ease with which trading can now take place due to the new 
technologies and also the increased connections established between different national markets, 
have put a high pressure on the authorities regulating the securities markets as they are now a 
potentially attractive mechanism for money laundering. The funds that are laundered through 
the securities sector are not always being generated by economic criminal activities that take 
place in the same sector. They can be from outside the sector also. The securities market not 
only offers the criminal groups the possibility of transforming the dirty money into clean money, 
but also to generate additional profits from the related securities fraud.

In order to prevent and punish money laundering on the Romanian capital markets, new rules 
were put into place, giving the Financial Supervision Authority attributes and responsibilities 
that are directly connected to the supervising and checking of the way in which different 
entities respect the laws that refer to the identification, checking and registering of clients and 
transactions as well as to the reporting of cash transactions that seem to be abnormal. When 
the Authority has suspicions regarding money laundry, they have the obligation to report them 
at the National Office Against Money Laundering.

During specific activities connected to the prevention of money laundering, the Financial 
Supervision authority has identified a number of situations that have led to a series of clear 
topics for the training, control and supervision activity of all entities that act on the Romanian 
capital market:

•	 FIT & PROPER MECHANISM: When there are doubts about the transparency and 
correctitude of certain actors of the capital markets (beneficial owners, fund source, 
etc.), the monitoring increases and in certain cases the authorization process regarding 
the capitalization of certain undertakings is suspended.

•	 FINANCIAL CONDUCT: some entities develop their financial circuits in view of increasing the 
level of assets used for covering the technical reserves, including “rollover” of receivables, 
transfers of ownership rights or contractual obligations, contractual agreements, which 
include third parties (assets/receivables), successive compensations, etc.

•	 REPORTING MECHANISM: Sometimes, the reporting of cases of suspicious activities 
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or imprudent ones was replaced by reports that highlighted the possibility of money 
laundering suspicions. The two kind of reports shouldn’t exclude each other but they 
might create confusion.

•	 COMPLIANCE: The Financial Supervision Authority tried to eliminate or at least reduce 
the number of supervised entities as well as the wrong interpretation of laws related to 
money laundering and transparency on the capital markets.

The role of the ruling, supervising and control authority is vital in the field of money laundering 
avoidance on the capital markets. The fact that the market becomes more and more aware that 
rules regarding the avoidance of money laundering must exist is clear. Still, in order for the 
market to benefit from this, there must be put into place new programmes that offer training in 
this field not only for the persons directly involved in the regulatory agencies but also to other 
participants on the capital markets (stockbrokers, portfolio managers and investment advisers). 
Having foreign investors on the capital markets makes it compulsory for the regulating and 
supervising agencies to find and put into place mechanisms for the screening of these investors 
as well as for sharing the information between counties.

3 Conclusion

The problem of money laundering is now one of the very serious problems that global capital 
markets are faced with and this puts a high pressure on the law enforcement community. 
Therefore, only a joint approach to dealing with the problem can be successful. Enforcement 
agencies from all over the world must find the tools and techniques that can protect the markets 
at world level, tools that are not limited by the national borders. Multilateral agreements that 
enforce a unitary way of handling the problem as well as regional or world organizations that act 
in the same direction, using standard methods that proved their efficiency are the only solution 
for keeping the money laundering problem under a relative control. And when designing the 
protection system, the authorities must keep in mind that the system must address not only the 
capital markets but the whole economic, social and political world, offering solutions that could 
reduce the opacity of our world and also the overflowing with biased information of all kinds.
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Abstract

The wide range of issues in the Roma community was debated extensively in recent years 
in Romania, as well as in many EU countries. Studies conducted over the past few years have 
revealed that Roma are one of the populations most affected by poverty, social exclusion, 
discrimination and poor participation in the educational process.

Lack of schooling, known among Roma, as well as rejection and discrimination felt by the 
majority population, promotes their involvement, as young people in deviant and criminal 
actions. The paper deals with some of these risk factors and parental models of criminality, 
which is a pertinent explanation of juvenile delinquency among Roma.

Roma are seen, mostly, as dangerous criminals although the public opinion is not supported 
by scientific analysis, but by frequent media reports and newspaper articles that exacerbate 
the negative facts and features of this ethnic minority. The existence of this population which 
represents a significant percentage of Romanian population, brings real threat to the social 
stability and security, both nationally and at European level.

Given the fact that the Roma minority is a constant concern for Romania and implicitly for 
scientific research, this paper attempts to answer the question: To what extent can we talk about 
a specific criminality pattern of Roma population?

Key words: Roma, discrimination, criminality, social exclusion

1 Delinquency – an general human phenomenon

Through its varied manifestations, aggressive and problematic, delinquency is a universal, 
general human phenomenon that arouses both interpretations and reactions, both social and 
individual. Delictual acts violate the law and the illegal act is transgressive, as it attempts to 
exceed imposed limits by taking a risk. Thus, tort acts are personal and collective experiences 
that allow testing capabilities, autonomy, assertiveness, boundaries and the meaning of life. 
Often, the problem of delictual manifestations of Roma juvenile offenders is a phenomenon 
linked to a society unable to find the necessary levers to integrate them, by omitting their 
cultural elements, diversity and stigmatization.

Roma minors and youth often face harsh environment factors, in their groups existing informal 
rules that come from families defined by poverty and economic deprivation, with low education and 
few socio-economic opportunities. They often come from difficult, disorganized families, marked 
by ineffective parenting discipline, lack of parental involvement, parental criminality, abuse or 
neglect, rejection. In their social situation we also often find reduced social skills, poor school 
involvement, illiteracy, frequent social failures, a lack of consistency in compliance, poor and/or 
inconsistent administrative support, rejection of the Romanian congeners. School segregation 
as a phenomenon of social exclusion leads to the lack of schooling for Roma children, while at 
the same time making visible and sentient the discrimination and prejudice they face. All these 
mentioned elements contribute significantly to fostering antisocial behavior and crystallizing 
their existence as a vulnerable group.

Psychological research has been successful in identifying a number of factors involved in the 
occurrence of juvenile delinquency. Emotional intelligence is part of the list of factors involved 
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in juvenile delinquency, so that a low emotional intelligence opens the way for people in risk 
conditions to show different maladaptive behaviors, including those that can be characterized as 
antisocial, deviant and delinquent (Zeidner et. al., 2009). [4]

2 Are Roma people victims of discrimination?

The social development of Roma children and youth, due to low opportunities, discrimination, 
their history and culture and the combination of these factors often predispose them to socially 
undesirable behaviors.

Roma are often victims of discrimination, social exclusion and racism, their situation becoming 
a priority for Europe. Due to the low level of education and schooling and to their discrimination 
on the labor market, high unemployment and inactivity rates are recorded among the Roma 
population, or they hold low quality and poorly paid jobs. The unemployment rate in the Roma 
population is higher than that of non-Roma and the Roma exclusion position in the labor market 
has many causes which influence each other, among which: adverse economic context; poor 
health; lack of incentives caused by their extended family structure; educational disadvantage; 
low mobility; moonlighting; discrimination.

As a result of the low level of education, most Roma are in a position of having no professional 
qualification. There is a tendency to revive traditional trades due, on the one hand, to the 
economic downturn that led to the return of Roma to traditional trades, and on the other hand, 
to NGO initiatives that promote Roma integration, stimulating traditional crafts.

Low mobility is a general problem of the Roma on the labor market in Romania, since it is 
difficult for them to find housing in areas where work opportunities are very high. Although it is 
considered that Roma are very mobile because of their traditions, in fact they face even more 
barriers to mobility as they are economically dependent on their extended family network and 
rarely move in localities where they have no relatives. Thus, a change in the perception and 
mentality of those who hold prejudice against the Roma population is necessary, but equally 
necessary is a change in mentality of the Roma people.

Poverty, poor living conditions and the social exclusion of Roma people significantly affect 
health indicators, infectious diseases, anemia and various pediatric diseases being quite common. 
Lack of awareness and knowledge about diseases and how to access health services makes their 
situation all the more worrying. At the same time, a barrier to Roma accessing public health 
services is the fact that they cannot prove their insured status, not having health insurance 
because they lack a job, a guaranteed minimum income, many of them doing working without 
legal forms. Also, in conditions of extreme poverty, young Roma may physically leave their 
families to live on the streets and practice begging as a strategy to secure better nutrition, but 
they also maintain a connection with families to ensure their emotional security. However, many 
of the situations highlighted the reverse. Minors from the Roma families are sent on the streets 
to beg and to provide the necessary means for their families by using trickery and mimicking 
serious disability or illness.

The wide range of issues in the Roma community was debated extensively in recent years in 
Romania, as in many EU countries. Studies conducted over the past few years have revealed that 
Roma ethnics are one of the populations most affected by poverty, social exclusion, discrimination 
and poor participation in the educational process.

Although Romania is promoting a policy of equalization of individuals in order to reduce social 
differences, there are numerous prejudices, stereotypes and discriminatory attitudes among 
the Romanian population, which lead to the marginalization of Roma ethnics by the general 
population and by public institution in particular.

In Romania, the existence of racism against Roma is strongly rooted in the thinking and 
attitudes of most people, though it is often denied publicly. The existence of discrimination trends 
against the Roma has negative social, economic and psychological consequences, promoting an 
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informal negative image of these individuals.

It is important to promote equality of chances and to invest multiple resources for the 
education of Roma children, as they represent a significant proportion in Romania and the school 
aged population is continuously growing, thus they could become the future of the workforce and 
a real support to the current economy.

The existence of health mediators comes to support the social integration of Roma people, 
having a major impact on parental education by supporting and informing Roma women about 
the best ways to care for their children. Thus, early education in the family can contribute 
significantly to lowering crime rates among Roma children and future adults.

3 Conclussion

In view of gradually eliminating discrimination against Roma, it is important to know their 
culture, history and evolution, as well as the socio-economic benefits that can be brought to the 
state by their social, educational and professional integration.
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Abstract

Drug addiction is a complex problem involving health, social and legal issues, among others. 
There is a relationship between drug use and delinquency. Many drug addicts are involved in 
legal proceedings, often related to the commission of offences. This involves the necessity to 
address the issue of drug addiction and its relationship with delinquency in order to develop 
an adequate response. Co-operation among people and authorities involved are requisite to 
attaining comprehensive care and attention for drug addicts with associated legal problems, in 
order to prevent their legal problems from interfering with the progress of their treatment.

The main objective of this pilot research was to identify the opinion of professionals in drug 
demand reduction field, regarding the role of a multidisciplinary and intersectorial team to 
provide drug addicts legal assistance in judicial-penitentiary proceedings.

Have been used the concept of drug treatment courts, to identify a possible response in 
Romania, based on the qualitative method of focus groups, applied in Bucharest, on 3 categories 
of professionals in drug demand reduction area. The information used was structured on 8 
levels: screening and assessment, target population, procedural and distributive justice, 
judicial interaction, monitoring treatment and other services, relapse prevention, aftercare and 
community integration, challenges and limitations.

Keywords: drug addiction, treatment, legal assistance, delinquency, integration.

1 Introduction

Since 2004, in Romania, penalties have been linked to the type of drug — ‘risk’ or ‘high 
risk’ — and there are new separate concepts of user and addict, according to diagnosis. The 
latest changes in the Criminal Code that entered into force on 1 February 2014 reduced several 
penalty ranges for supply offences. Drug consumption per se is forbidden, but no punishment 
is specified. The court can impose a sentence of between three months and two years in prison 
or a fine in cases of possession for personal use of ‘risk’ drugs, or between six months and 
three years for ‘high risk’ drugs. When a drug user is convicted of any of these offences, on 
imprisonment he or she can choose an integrated assistance programme instead; the consent of 
the drug user is a prerequisite for inclusion in such a programme. This has been enabled by, and 
clearly defined in, the new Criminal Code. All actions related to the production and sale of ‘risk’ 
drugs are punishable by 2–7 years’ imprisonment, while for ‘high risk’ drugs the range is 5–12 
years. Import or export of ‘risk’ drugs is punishable by 3–10 years’ imprisonment, but in cases 
of ‘high risk’ drugs the range is 7–15 years.

According to the law, the drug treatment system in Romania has three levels of assistance 
and care. The first level is the main access path to integrated care for drug users and provides 
treatment at primary medical assistance units and emergency rooms, together with general 
social services; it is delivered by public, private and non-governmental organisations. The second 
level is called the integrated care services. These are referral centres, operated exclusively by 
public treatment services, which provide psychiatric units for primary or specialised care, or 
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for mental health treatment. The third level relates to highly specialised care, and consists of 
inpatient detoxification treatment and residential therapeutic communities. Aftercare services 
are poorly developed, with one day-care centre in the public network (near Bucharest) and 
several foundations and NGOs offering assistance in other Romanian cities.

2 Methodology

Taking account of the legal problems of drug treatment system’ beneficiaries, three focus 
groups were held in Bucharest, each one having 10 specialists from 3 different professional 
areas: Integrated Drug Assistance Programs, Evaluation Unit Program, harm reduction field.

Professionists involved: social workers, psychologists, psychotherapists, medicine specialists, 
psychiatrists, jurists, professors, students (volunteers from one of NGO’s).

All the participants were informed by e-mail about the research, the topics and location and 
the focus groups were held three days serially.

The moderators were drug demand reduction specialists, working at the National Antidrug 
Agency. All the sessions were recorded and observed by researcher.

Each focus group presumed an introductory section that involved a short presentation of 
American system of drug courts. The information used was structured on 8 levels: screening 
and assessment, target population, procedural and distributive justice, judicial interaction, 
monitoring treatment and other services, relapse prevention, aftercare and community 
integration, challenges and limitations.

Having the root in Miami, Florida, in 1989, the basic concept behind drug courts involves a 
dramatic intervention by the court in cooperation with an entire team including the defense, 
prosecution, treatment, education, and law enforcement. In return for a promise of a reduced 
sentence, appropriate non-violent addicted offenders are given the option of entering voluntarily 
into court-supervised treatment. The rules and conditions of participation are clearly stated in 
a contract entered into by the defendant, the defense attorney, the district attorney, and the 
court. The results have been overwhelmingly positive and drug courts have gone into operation 
all over the country.

After the presentation, participants were invited to express their opinion about a similar 
system in Romanaia, as a treatmentbased alternatives to prisons, youth-detention facilities, 
jails, and probation, to help the offender change his or her life in order to stop criminal activity, 
rather than focusing only on punishment of the offender.

Participants at the focus group meetings identified a number of different stakeholders who are likely 
to be interested in the operations and impact of a drug court: residents and businesses in neighborhoods 
of drug courts,residents and businesses in neighborhoods where drug sales and related crime take  
place, the education system, the business community, the political or policymaker community, 
including legislators and other elected officials, social service providers, public health officials, 
private substance abuse treatment providers, police, prosecutors, defense attorneys, court 
officials - judges and court administrators, jail officials, drug court participants, the media.

While virtually all of these stakeholders will be interested in, reduced recidivism, some will as 
court administrators, for example, will likely to be very interested in the impact of drug courts 
on court caseloads and the use of courtroom time for drug-related cases, while public health 
officials will probably be much more interested in the impact of drug courts on reducing parti-
cipants’ substance abuse and improving their overall health.

More detailed findings are below.

Participants considered that most of offenders will enter drug court primarily to avoid prison, 
not to have treatment and get off drugs, the prison being viewed as an unattractive alternative. 
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Majority of participants agreed that is possible, during the treatment, the clients motivation 
could be changed, and they could became more concerned about completing treatment, staying 
clean, and improving their lives.

The specialists considered that this system involved cooperation in intensive supervision and 
monitoring. Drug court staff members should be aware of this, and very open to know each 
structure rules, each maintaining professional independence.

Most participants believe the rules of drug court presented are fair and they considered that 
the judge is a critical actor who should be very well trained, sympathetic, and supportive.

All of them considered the drug testing a very important part, in order to control the client’s 
situation (swift, certain and consistent sanctions for noncompliance and rewards for compliance)

All the professionals considered the utility of having procedures for speedy referral of clients 
to treatment and rehabilitation following arrest.

Also, a major consensus was obtained regarding the need of sufficient, sustained and dedicated 
funding, and all of them expressed that in Romania it is not a facile action. So, there was general 
consensus that, it is extremely difficult to carry out successfully because of the difficulties in 
quantifying both costs and cost avoidance.

Participants recommended development of the court in different ways: having more treatment 
providers work with the court and providing flexible scheduling of classes; enhancing access to 
education, employment, job training, and other services; reimbursing for travel, so experts can 
more easily travel between court and the current work place.

A lot of professionals indicated the need for more treatment services for women and the 
dually diagnosed; more training in addiction issues for judges, attorneys, and other legal staff 
who will work with drug courts (as well as those in other court settings); and more widely 
available methadone treatment.

One of the successful theme for all of the focus groups were linked with the possible factors, 
or combinations of factors with a potential favorable outcome such as significantly reduced 
recidivism or reduced substance abuse:

•	 Rapidity of admission to the program following arrest;

•	 Target population - types of charges, criminal histories, and substance abuse problems of 
clients;

•	 Placement of the program in the criminal justice process (e.g., pre-plea, post-plea);

•	 Frequency of drug testing;

•	 Structure and content of the substance abuse treatment services available and used;

•	 Frequency of appearances before the drug court judge;

•	 Nature of the interaction between judge and participants;

•	 Immediacy of response to noncompliance;

•	 Sanctions and incentives used by the program;

•	 Ancillary services (e.g., job training, employment assistance, medical care, housing 
assistance, aftercare) available and used.
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3 Conclusions

All the participants have given the agreement that drug courts are a successful innovation, 
but also they framed a two-fold challenge: first, what can and should be done to ensure that 
a potential drug court that are functioning effectively become a permanent part of the court 
and justice? Accordingly, what needs to be done to ensure that the policies and procedures 
developed in well-functioning drug courts can survive turnover in personnel (including rotation 
of judges assigned to the drug court), so that the drug court is not dependent on specific 
individuals or personalities? Second, how can drug court concepts and techniques become more 
fully integrated into mainstream courts and justice systems?

The main obstacles identified were:

•	 No appropriate funding base,

•	 Difficulties in defining and measuring success and showing cost-effectiveness,

•	 Lack of public awareness and understanding of the value of drug courts,

•	 A possible resistance from many judges and other justice system practitioners,

•	 Lack of professionals in both governmental and non-governmental system.

One positive outcome identified as a result of the focus groups was the collaboration and 
communication among the departments and programs. The staff involved became more aware 
of each other’s scope of work. All the groups expressed an increased awareness of the workings 
together, the types of drug treatment, the addiction process and the needs of clients with 
substance abuse problems. For some participants, this was the recognition that treatment 
system could work and for others it was recognition of the role of sanctions as a tool for keeping 
a client engaged.
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Abstract

In the context of the lack of evidence regarding correlation between the services for drug 
users and their real needs, this article aims to evaluate the beneficiaries perceptions in order to 
improve the drug users assistance services quality on the basis of a relational framework.

Given the nature of the research issue, the investigation followed to find the best way to 
obtain representative and valid data, tacking account of basic bioethical principles.

The methodology section involved two rounds: one based on the use of and satisfaction 
survey questionnaires, which were self administered by the beneficiaries of Integrated Assistance 
Programs from Bucharest. For obtaining relevant results tacking account of the reduce capacity 
of the services, the tool was applied on all the 165 beneficiaries.

In the second round it was used the qualitative method of communicative focus groups, 
applied on three groups of volunteers from the first round, each group having 8 subjects. The 
outcome was an improved quantitative instrument, with new dimensions and variables to be 
assessed.

The results revealed that a genuinely beneficiary-centered assessment of needs with treatment 
is more feasible with beneficiaries participating, using the egalitarian dialogue.

 Having a deeper understanding of this perspective is an essential part of any efforts to 
improve the quality of addiction treatment.
Key words: quality, beneficiary, drug users assistance services

1 Introduction

The majority of the instruments currently available to assess beneficiaries satisfaction with 
addiction treatment are probably unable to adequately measure satisfaction due to how those 
instruments were developed. In general, the available instruments are based on a theoretical 
model that is often only vaguely defined and which evaluates areas of interest chosen by the 
researchers, service providers, or policy makers. It seems evident that self-reports developed 
in this manner are more likely to reflect the priorities of the clinicians, researchers, and/or 
administrators rather than those of the service users. This implies that questions about aspects 
of treatment and care that are relevant to patients would not be included, even though other 
variables that patients might consider irrelevant are incorporated.

In Romania, users of addiction treatment – like users of any other health care services and 
programs – have a complex and highly nuanced experience that can be more appropriately and 
fruitfully captured via more generic, open-ended questions that are formulated in terms of the 
user’s experience (not the satisfaction) with the service.

The tool used in Romanian services was introduced by Integrated Assistance Programs’ 
internal legislation and is named, “Questionnaire to asses client satisfaction”. The beneficiaries 
were not involved in the instrument’s development, so we haven’t a deeper understanding of the 
real needs and possible ways for improvement of the services.

Given this situation, rise a question: Do this current satisfaction survey form part of an 
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emerging process of shared decision-making whose objective is to improve addiction care 
practice or, to the contrary, is “an empty ritual” from which no changes will emerge?

2 Methodology

2.1 First round

All three Integrated Assistance Programs’ managers from Bucharest were asked to provide 
evidence of all drug treatment clients they have. Each program means in fact an outpatient 
centre and the staff were also asked to explain the purpose of the survey to service users and 
encourage them to take part, by completing (again in some situation) the “Questionnaire to 
asses client satisfaction”, anonymously and confidentially.

All the 3 centers beneficiaries were involved in this survey (165 adults) and 115 of them have 
returned the completed questionnaires.

Knowing that every questionnaire was distributed, this represents a response rate of around 
69%.

Of the 115 beneficiaries who returned questionnaires 70.8% were men and 30,2% were 
women. 30% were aged between 31-40, 40,5% were aged between 22 and 30, 4,3% were 
above 40 and 25,2 were aged between 18-21 years.

20.2% were parents or carers who lived with children under the age of 16. Women were 
nearly twice as likely to be parents or carers as men.

Parents or carers who live with children under the age of 16 reported higher levels of 
satisfaction than service beneficiaries who were not parents or carers who lived with children 
under the age of 16.

The table 1 shows the employment status of the respondents

Table 1

Number Percentage

Regular full-time employment 15 13.04
Regular part-time employment 10 8,69
Black market employment 8 6,95
Pupil or student 23 20
Unemployed 30 26,08
Recorded unemployed 15 13,04
Economically inactive (e.g.

housewife)
4 3,47

Total 115 100

Treatment status

All the respondents in this study had been attendingtheir services for more than six months 
at the time of the survey (100%).

One in seven had been attending services for less than 12 month and the largest proportion 
– more than half (57,3%) – had been attending treatment for a year or more.

Beneficiaries who have attended their services for between seven and 12 months had the 
highest levels of satisfaction.

The frequency with which service users attend services was also explored. Three in five 
service users (61%) said that they attended their service frequently:
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• 5,6% every day;

• 4,3% attended 5–6 times a week;

• 21.1% attended 2–4 times a week;

• 30.1% once a week.

Service users who attended their service for 2–4 times a week had the highest levels of 
satisfaction.

Waiting times

The survey assessed the length of time service users had to wait for each component of their 
treatment – from first contact to comprehensive assessment, from comprehensive assessment 
to starting treatment, and from starting treatment to having a case manager allocated

Nearly half of respondent in this survey (45.1%) reported having received a comprehensive 
assessment within a week of attending their service for the first time, and a similar proportion 
(54.9%) waited less than a week between this assessment and the start of their treatment. Two 
in three service users also said that they then waited less than a week to be allocated a case 
manager (66%).

Higher levels of satisfaction were expressed by service users when comprehensive assessment 
took place within a week of attending their service.

Accessibility

Most patients felt that their services opened at times that were not convenient for them 
(90.3%).

Patients who were in full time employment were more likely to say opening times were 
inconvenient.

As well as services being accessible, it is also important that information is accessible. 
Responents in this survey agreed that they understood what was being said to them most by 
their case managers (80.8%), followed by receptionists (social workers 15%) and then doctors 
(4,2%). As for written information, the and leaflets (60.6%) were found to be accessible by more 
than half of all respondents.

Care plans

Most of beneficiaries who took part in the survey (90.9%) reported that they had care plans, 
developed together with specialists. Of these, just over half reported that a care plan review 
had taken place in the last month (57.3%), 15.6% having had a review between one and three 
months previously. However, one in ten (9%) said their care plans had never been reviewed, 
while 23.2% did not know when their care plans were last reviewed.

Service users with care plans had higher levels of satisfaction with treatment than those who 
did not knows about reviewed care plans, those having the lowest levels of satisfaction with 
treatment.

Substitute prescribing

15,5%of the respondents said that they did not receive substitute medication. The survey 
revealed that 84,5% of the beneficiaries reported being prescribed methadone, 25% with a 
mean daily dose of 61,8mg and above half (53%) of those reported receiving daily doses of 
between 31–60mg.

People who reported that they received substitute methadone were significantly less likely to 
be satisfied with treatment than those who received no substitute medication.

Only 8% beneficiaries received buprenorphine prescriptions, with mean daily doses of 11,2mg. 
People on buprenorphine were significantly more likely to be satisfied with treatment than those 
who received methadone.
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Long_term objectives regarding drugs

Service users were asked about their long-term goals regarding their use of a range of drugs. 
Most users of heroin, amphetamines and methadone reported wanting to stop using these drugs 
completely. This proportion ranged from four in five heroin users (79,5%) to half of methadone 
users (50,2%). However, it is important to note that while half of methadone users would like 
to stop, over a third (35,5%) were content with their levels of use – compared to just one in ten 
heroin users who felt the same (11%). This would seem to indicate that many methadone users 
think they need to be maintained on the drug for some time. Service users who used cannabis 
or alcohol seemed happier with their levels of use and less inclined to want to stop.

Drug treatment impact

Most beneficiaries reported that entering drug treatment had made a positive impact on their 
lives, especially on general health, mental health, housing and relationships with other people.

91,1% reported that their drug use and criminal activity had decreased, 73,8% said that their 
general health had improved, while 70% and 62,5% said their mental health and relationships 
had also improved.

Over one in four beneficiaries (27,9%) felt that they were attending a service that was not 
right for them.

Dignity and respect

The majority of respondents agreed that drug service staff treated them with respect. Case 
managers in particular were perceived to be the most respectful group by programs clients. The 
results are shown in Table 2.

Table 2: Levels of respect shown by staff at services

SA A DK D SD

Your case manager treas you with respect 75 8 4,5 10 2,5
The social workers treat you with respect 80 12 3 4 1
The psychologists treat you with respect 82 8,5 1,5 8 0
The doctors treat you with respect 73 10 7,5 8 1,5
Other users treat you with respect 32,5 24,5 20,5 21,5 1

SA=strongly agree; A=agree; DK=don’t know; D=disagree; SD=strongly disagree

2.2 Conclusions of the first round

The beneficiaries were generally satisfied with:

• Their drug treatment

• The impact that treatment had made on their lives

• The way they were treated by service staff.

Furthermore, the survey showed that for the majority of respondent, entering drug treatment 
had a positive impact on their lives, especially in terms of falling drug use and involvement in 
crime. It is clear, however, that levels of family support were seen to be low (and falling).

Moreover, there were three key areas which appear to be strongly related to satisfaction:

• Care plans: The highest satisfaction scores were found among those who had a care plan which 
had been reviewed in the last three months, together with the specialists.

• Opening times: Some of the highest levels of satisfaction were recorded by those who reported 
that their services were open at times convenient to them, while some of the lowest levels of 
satisfaction were reported by those who felt that opening times were inconvenient

• Substitute prescribing: Service users who were not currently receiving methadone were more 
likely to be satisfied with treatment than those who received methadone.
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The survey also highlighted other areas that impact significantly on treatment satisfaction:

• Employment: Unemployed clients were significantly less satisfied with treatment then those 
who were employed, students or economically inactive

• Retention: Service users who have attended their services for between seven and 12 months 
or more, had the highest levels of satisfaction

• Assessment: Service users whose comprehensive assessments took place within a week of 
attending their services were significantly more satisfied with treatment than those who waited 
longer.

2.3 The second round

All the case managers involved in this survey, have explained to the respondents the utility of 
an active and open second round, in order to improve the quality of addiction treatment. In each 
center of treatment 8 volunteers were gathered to participate at a focus group, conducted by a 
social worker and a psychologist, taking account of the communicative focus groups principles.

The conversation was carefully planned and designed to obtain information about the 
assessment tool for drug services, in a permissive and non-directed environment. The information 
obtained using the communicative orientation in all the discussions between participants and 
staff, shown that in fact, most of the beneficiaries consider not just a real need to improve the 
assessment, but the services could also be improved.

The main finding was related with the opening times, all the participants having the opinion 
that the time scheduled could be adjusted from 10.00 to 20.00. All of them reported the need 
to have week-end program.

In one center the participants reported that there is a staff team problem that decrease the 
level of trust in treatment services delivered.

All of the participants considered very useful the development of a real and strong network 
between social services and the center services.

All the participants reported a high level of frustration regarding the waiting list as a main 
procedure to access the programs services.

At the end of the focus group one participant expressed a desire to re-enter at the college 
studies.
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Abstract

One of the biggest problems that detainees face is how they relate to justice and how they are 
challenged to develop in an adverse and coercive environment. The present study describes the 
general intention of developing a program that uses both psychological evaluation and informal 
training for resilient development of detainees. The general strategy aims to adapt and validate a 
set of instruments specific to resilient development (ex. resilient development, strategies based 
on emotions, just word beliefs, perception of legal authorities). Moreover, some of the general 
hypotheses that are presented and argued in this paper took into account other intervention 
programs.

Finally, a general program of intervention regarding resilient development through the 
understanding of emotional difficulties is detailed in order to prevent, or reduce the negative 
emotional intensity. These intentions are also discussed in terms of promoting health and 
psychological strength development. Moreover, the health of employees in a restrained 
environment is also dependent on how they interact with prisoners so this type of intervention 
would also influence indirectly the general climate.
Keywords: resilient development, normative perception, detainees, negative emotional management

1 Negative emotional dynamics in prison and resilient development

Unfortunately, prison climate affects the psychological states of both detainees and the prison 
staff, due to negative interactional styles and personal insecurities [1], [2]. Employees assist 
frequently to suicide acts, deliberate self-harming behaviors, and violence amongst detainees 
[3], [4]. These dysfunctional behaviors can influence employees’ relationships as studies have 
shown that prison staff experience more difficult relational behaviors than any other individuals 
(community/educational samples)[5]. These results show an important need for intervention 
within this climate and studies suggest that empathic, encouraging, and collaborative relationships 
were identified as a relevant resourceful factor for improving the psychological health for both 
detainees and staff [6], [7].

The following paper describes the updated results of research and theoretical background 
that could explain and support psychological health, conceptualized as resilient development 
for detainees. We consider that the core of the program is a psychological process ruled by 
negative emotional dynamic, stress, personal resilience, just world beliefs, personal perception 
of legal authorities (eg. procedural justice, legitimacy) and attitudes towards acceptability of 
violence. We suggest that by understanding these negative emotions and their functionality 
continuum could help detainees to better relate to certain situations and to their personal life as 
manageable, thus, enhancing the perceived controllability over one’s life.

In line with general strain theories [8], negative emotions generates tension and accentuates 
crisis affective states, leading to improper behaviors toward other peoples. General guidelines 
involves highlights regarding mental health and suggest enhancing detainees’ safety feelings, 
assistance towards getting insight on their own offending behavior, and encourage positive 
expectations and respect in working with them. Anger, anxiety, but also guilt and shame can 
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be perceived in some situations as dysfunctional and can generate impulsive behaviors [9]. 
General theoretical guidelines are similar to of those specific to understanding coping styles, 
meaning that crime and delinquent behavior is considered as a consequence, and sometimes, as 
a relief from intense negative emotions such as anger and frustration. Resorting to delinquency 
to reduce strain can be a consequence of the presence of different motivational factors: loss of 
positive stimuli (e.g. loss of a romantic partner, death of a significant person), goal blockage 
(e.g. failure to achieve justice goals) and presence of negative stimuli (e.g. physical assaults and 
verbal insults).

Emotional dysregulation is also considered part of the psychological core that could improve 
the prison system in order to enhance a resourceful life. Theories focus on explaining emotional 
reactive behaviors in term of emotional intensity, poor understanding of emotions, negative 
emotional reactivity, inability to control behaviors when experiencing emotional distress, and 
maladaptive emotion management responses [10]. The focus of these topics rely on understanding 
the processes used to regulate one’s emotions and to adjust to coercive stimuli.

In the life of institutionalized detainees we can talk about the existence of a chronic stress 
characterized by violence treats, unsolved conflicts, long-term uncertainty, insufficient rewards 
[11]. The coping strategies associated to a high level of stress for detainees are behavioral 
disengagement, emotional disengagement, focalizing and emotional relief [12]. These strategies 
depend on the detaining regime, length of conviction and period of time spent in the penitentiary.

Thus, results of a study show that while detainees in the open regime manifest an emotional 
centered coping, those in a maximum security regime use a problem centered coping. Detainees 
with a short conviction use „looking for social support” or „planning”, while those with a longer 
conviction adopt avoiding strategies [13].

Results of a study also showed that detainees who had no prior convictions tend to use in the 
beginning of the detainment period strategies as „emotional relief” and „positive reinterpretation”, 
and that these strategies are blurred over time due to stressing stimuli exposure. It was found 
that detainees switched to avoidance coping styles after a period of maximum six weeks after 
incarceration [14]. When it comes to violent behaviors, these are diminished especially when 
detainees receive phone calls from significant ones [15].

People that are deprived of liberty are usually prone to suicidal ideation and attempts [16] 
and resilient factors might have a moderator role in suicidal risk [17]. Moreover, the studies 
found that low levels of resilient factors were diminished by suicidal intentions.

The next section will focus on the legitimacy and will take into account the general perspectives 
that could explain and shape some of the attitudes and behavioral tendencies of the detainees.

2 RESILIENCE, PERCEIVED LEGITIMACY OF NORMS AND 
AUTHORITIES, BELIEFS IN A JUST WORLD AND VIOLENCE 
PERCEPTIONS

The field of positive psychology traditionally promotes a view of psychological adjustment 
and more specifically, of resilience, in which, individuals have to fight the sources of self-blame 
and reduce all pathological forms of self-culpabilisation in order to flourish. Such views are, in 
some critics’ opinion, at least questionable if not irresponsible from a moral point of view [18]. 
Following this argument, one could say that, if applied indiscriminately, it might even come 
at odds with the purposes of restorative approaches of criminal offenders, which follow more 
moral ends than resilience training programs do, keeping in mind that the purposes of the penal 
system is to cultivate and restore moral virtues. This purpose should be more than declarative, 
and one meta-analysis supports the evidence concerning the inverse relation between moral 
development and recidivism [19].

One step in providing insight into this presumptive morality/resilience trade-off can be 
achieved by examining the relationship between the normative convictions of offenders and 
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their self-reported levels of resilience, two aspects that have been treated separately by 
research stemming in different areas and following different empirical approaches. Building 
social and emotional skills in offenders cannot be dissociated from the aim of understanding 
the belief systems that perpetuate dysfunctional mindsets. A recent study conducted in Britain 
[20] revealed that thoroughly trained legal professionals endorse counter-empirical convictions 
regarding law enforcement procedures and policies, including the belief that tough on crime 
approaches are the best in discouraging criminal activity. The authors of the study suggest that 
legal professionals holding and perpetuating such myths could be possibly contributing to the 
poor outcomes of criminal justice. These abuses can be hypothesized as contributors to the 
deligitimation of the law enforcement factors, by endorsing negative attitudes and misconceptions 
regarding institutions in the public opinion. Given the low levels of social and institutional trust in 
Romania [21], we believe that such lay psycho-legal conceptions found in different populations 
can nothing but only exacerbate the vicious cycle which maintains negative views of procedural 
fairness, reflecting into the low legitimacy of institutions, on one hand, and authoritarian, mainly 
retributive reactions to deviance, on the other. When people are attributing legitimacy to police, 
they tend to regard negatively private use of justice, and violence (other than that used by 
police) as less acceptable, and supporting vigilantism when institutions are seen as weak or 
corrupt [22]. Beliefs justifying the use of violence can be hypothesized to be predictors of future 
offenses and also of inmate violence, and interpersonal tensions that could affect the quality 
of prison life, the probability of misconduct. Looking on the other side of lay views on crime 
and criminality, namely misconceptions of actual and potential offenders regarding crime and 
treatment of transgressions, we found few studies approaching the contents of the views of 
these special populations concerning law enforcement, its legitimacy or other general beliefs in 
justice, especially from a restorative perspective.

There are, nevertheless, some studies pointing towards the possible links between the 
aforementioned factors. For instance, having positive views of procedural justice enhances 
motivation for future law-abiding conduct in prisoners [23]. One of the suspected mechanisms 
that maintain an adaptive experience could be the personal beliefs regarding the world as a 
just place, in which everyone gets what they deserve. Dalbert [24] suggested that this specific 
beliefs has several positive functions, including serving a meaningful interpretative framework 
of reality, even in hostile circumstances. This can be conceptualized as a key driver of personal 
resilience, as it helps individual cope with adverse life experiences. In a subsequent study, 
Dalbert and Filke [25] revealed that belief in a just world correlated to higher levels of well-being 
among male offenders and lower levels of anger responses, and the degree to which they found 
the procedures and treatments received in prison as just.

In our project we will attempt to find the measure inmates’ normative beliefs about violence 
use, the perceptions regarding procedural justice and police legitimacy in relation to some 
adjustment indicators, such as resilience and affectivity. The prison context presents various 
sources of stress, inmates having to deal with a complex of social and moral dilemmas, as explicit 
and implicit norms usually conflict. For instance, if the group or the gang that the individual is 
affiliated to or interacts with habitually is in permanent opposition to the officials, the inmate 
has two choices: to show compliance to the authorities, thus defying group norms or even to 
inform another’s inmate misconduct to the authorities, or to tolerate and even comply to those 
alternative norms, in order to gain peers’ trust and reduce the risk of victimization and isolation. 
In light of the previously described research data, we expect justice world beliefs, attitudes 
towards violence, police legitimacy to be correlated with indicators of psychological adjustment. 
In order to achieve this goals, we adapted a set of instruments measuring the following variables: 
attitudes toward the use of violence to protect oneself, attitudes toward the use of violence to 
take revenge and resolve disputes, attitudes toward the use of violence to achieve political 
goals (adapted from [26], police legitimacy (the confidence level and trust in law enforcement), 
legal cynicism (beliefs about the law and politicians), procedural justice (perceptions regarding 
fairness of treatment and impartiality manifested by officers) and obligation to obey (opinions 
concerning the acceptability of disobeying norms and norm enforcers) (original scale by [27]. 
An additional measure was Lipkus [28] scale measuring just world beliefs (adapted in Romanian 
by [29].

In conclusion, we seek to analyze the relations between offender characteristics that promote 
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resilience and emotion regulation on one hand, and a set of personal beliefs and attitudes that 
reflect their position towards normative order present in the social realm. Among these, we 
took a special interest on attitudes towards legal authorities and the personal use of violence. 
We suspect the latter to be not only malleable, but also affect the offenders’ involvement and 
engagement in the process of personal change and rehabilitation. Changing the ways in which 
detainees attribute legitimacy to the officers and other members of the legal institutions and 
prison staff they interact with might significantly improve the quality of the relationships in these 
restrained environments.

Finally, future strategy will reflect and promote these goals for an extended program: a) 
validating a methodology specific to evaluating resilient development within detainees and their 
perception towards legitimacy of norms and authorities, beliefs in a just world and violence 
perceptions, b) investigating protective factors for managing tensed situation and with negative 
emotional intensity and c) promoting resilient development within detainees with the purpose to 
prevent emotional difficulties and reduce the associated risks (e.g. depression, suicide).
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Abstract

Although drug use can be traced on the thread of history to the dawn of civilization, their 
use explosion due to the technological leaps that have made possible to produce, transport 
and distribute them widely is considered a danger that humanity did not had to face before. An 
analysis of the consumption and trafficking of drugs cost in contemporary society is essential 
to identify the causes and consequences of these phenomena, being a tool in the effort to find 
solutions to combat these situations successfully.Economic and social conditions present and 
the current configuration of the world allow these activities to acquire meanings that turns them 
into genuine economic circuits, being born in this way an underground economy, which brings 
together different areas of organized crime, which is the source of one of the most serious 
problems faced by society.

This paper presents a summary analysis of the main costs and „benefits” raised by the drug 
phenomenon in modern society and the need to identify the real levers to prevent and protect 
its citizens.

Key words: drug use and trafficking, costs and benefits, causes and consequences

1  Introduction

Despite the fact that antidrug agencies worldwide have recorded significant results in fighting 
drug cartels, given the size of this mafia octopus that spreads its tentacles in virtually every society, 
efforts to combat it can be compared often with a drop of water in the ocean. A first explanation 
for the seemingly unstoppable success recorded by these drug trafficking organizations can be 
found in the reshaping of the world after the end of the Cold War. Specifically, the expansion 
caused by the disappearance of the USSR has led to, among other things, facilitating the 
movement of people, goods and capital. The chaos following the dissolution of the Soviet Union 
and the opportunities offered by the permeability of borders have resulted in the emergence 
and consolidation of strong networks involved in drug, weapons, radioactive materials or other 
prohibited substances’ trafficking. Although difficult to quantify, it is estimated that the “criminal 
gross global product” exceeds 1,000 billion dollars, much of this amount coming from drug and 
other banned substances trafficking.

2 Drug consumption

It has become increasingly clear from survey data that people who report having a substance 
abuse problem are more likely to have committed crimes and that people who have been in 
contact with the criminal justice system are more likely to have substance abuse problems. [1]

Illicit drug use seems to become a global phenomenon no longer limited to the status of 
encountering request problems in industrialized countries. The traditional distinction between 
supplier and consumer countries seems to be disappearing. The developing countries that used 
to produce, but tended not to consume illicit drugs, reveal a higher domestic consumption of 
modern, rather than traditional drugs: Bazuco in Bolivia, Colombia and Peru, Heroin in Myanmar, 
Pakistan and Thailand, Methamphetamine in the Far East and South East Asian countries, 
Fenetylline in several countries of the Arabian peninsula.
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Although some countries in South-Eastern and Eastern Asia (such as Japan, Republic of 
Korea, the Philippines and Thailand), and a large number of countries in Latin America, reported 
alarming levels of ATS abuse, the vast majority of illicit synthetic drugs consumption appears 
to take place in developed countries. In many developed countries in Europe, as well as in the 
USA and Australia, the prevalence of synthetic drugs abuse (including hallucinogens, stimulants 
and sedatives taken from the legal market) is already higher than that of cocaine and heroin 
together.

In the last decade, a number of psychoactive substances have become commercially available 
in Western markets as ‘legal highs.’ These substances, referred to as novel drugs [2], may be 
new synthetic formulations of illicit substances designed to bypass regulatory control [3] or 
existing substances that have only recently been used for recreational purposes [4].

Along with the magnitude of consumption, some general and relevant assessments can be 
made regarding the characteristics of those who abuse the consumption of illicit drugs. Illicit 
drug use is most common in men, although an increase is reported in consumption in women. 
In general, however, women tend to gravitate towards legal substances abuse and prescription 
drugs. The results of many studies indicate that the abuse of legal substances (prescription 
drugs) is more common in women than in men. Although illicit substance use and abuse is 
prevalent in all age groups, it is most frequent in young adults.

3 Apparent benefits and costs of drug trafficking and abuse 

Although the apparent benefits of drug use tend to be fleeting and are quickly overcome by 
a considerable financial and health burden, there are undoubtedly many benefits for suppliers 
and traffickers. This is clearly revealed by their willingness to operate in illicit markets. Still, 
producing and trafficking countries tend to pay a high social and political price for short-lived 
economic gains. Most of the revenue generated by the sale of drugs remains in consuming 
countries (most profits are made, reinvested in industrialized countries). More than 90% of the 
gross profit from cocaine and heroin is generated at the distribution stage. A small portion, less 
than 10%, in most cases less than 5% of the revenues generated by the illicit drug industry 
goes to the producing countries, but it is sufficient to have a significant impact in some of those 
economies. Paradoxically, the much higher income generated by drugs in industrialized countries 
is almost negligible as an impact on the economy.

Drug production and trafficking does, however, represent real economic activity. For certain 
populations and individuals with limited options, drug production, or involvement in the criminal 
supply chain, offers one of the few sources of income, albeit with risks attached. Some of the 
illegal profits also feed into local economies when spent in legal markets. [5]

An estimation of the benefits of the illicit drug industry operations on the economy of Bolivia 
for example, suggests that they achieved a gross income of 0.7 billion dollars, equivalent to 15% 
of GDP (1989) according to government sources, with other estimates for the late 80s showing 
even higher figures. However, many of the apparent beneficial effects on the economy arising 
from the production and trafficking of illicit drugs are not so beneficial for these countries as they 
seem at first glance. A number of producing countries have begun to suffer from what can be 
called the Dutch disease, which led to a stagnation or even contraction of other sectors not related 
to the drug one, making their dependency to trafficking and drug abuse even more considerable 
(Jerry, Collins, & Streem, 2012). Especially in those areas where a vertically integrated drug 
industry was not built (such as Bolivia or Peru), traffickers have been known to buy illicit crops 
at irregular intervals, creating frequent cycles of booms and decline in local economies.

The magnitude of the problem of illicit drugs can only be determined by taking into consideration 
two of its basic features: first, they are all substances which generate dependence and secondly 
(essential for identifying the profitability of this type of traffic), drugs are distinguished by the 
limited amount that has a proportionally enormous cost and value. From an economic perspective 
the estimates are difficult, obstacles being generated by the clandestine nature of the industry and 
the complexity and multiplicity of manifestations of operations involving production, distribution 
and consumption.
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However, the most common numbers in specialty literature range between 300 and 500 billion 
dollars annually. A UNDCP 1995 estimate on sales and consumption of illicit drugs mentions a 
figure of 400 billion dollars. If we are to believe these figures, it is clear that drug trafficking 
equals 8% of the total world trade, placing it ahead of international trade in iron, steel and motor 
vehicles (2.8% and 5.3%) and having approximately the same size as the textiles trade (7.5%) 
or oil and gas (8.6%) (http://www.unodc.org/pdf/technical_series_1998-01-01_1.pdf, 1998).

These benefits are hugely outweighed by the devastating social and economic costs of the 
drug war, but any change in drug control policy should consider the development impacts – 
particularly for the majority of individuals involved in the illicit economy, who do not fit the 
stereotype of the billionaire drug barons. [6]

Illicit drug trafficking is the essential link between production and consumption, also representing 
the most profitable stage of the process from production to consumption. The success or failure 
of such transactions depend on a number of factors including: the level of activity, degree of 
organization (if traffickers have “personnel policies”, if they develop specialized departments 
within the network, if they possess a vertically hierarchized organizational integration, if they are 
fighting for regional or national markets), type of drug marketed (cannabis, heroin, cocaine or 
wholly synthetic drugs), the existence of alliances with organized crime networks in other fields 
etc. [14].

Individuals do not seem to be major players, trafficking becoming increasingly more organized 
especially at the production and intermediaries level. This configuration proves particularly 
effective, allowing the organization as a whole to survive and continue its activities even where 
one or more of its members are captured or eliminated.

The adaptability of the networks translates into the fact that the annihilation of transcontinental 
route of production, transport and distribution is only a temporary impediment, quickly 
outstripped by the creating of other routes. From this point of view these operations borrow 
characteristics of an increasingly integrated global economy. Like a multinational company that 
moves its headquarters and operations to suit its own interests, primarily motivated by profit, 
drug trafficking networks also have this capability when pressure from the authorities intensifies 
or new opportunities for development arise. This is another one of the many reasons that make it 
difficult to dismantle such organizations that seem to be always one step ahead of the authorities 
responsible for their liquidation. As if this wasn’t enough, by working with other branches of 
organized crime, drug cartels obtain weapons and other resources that enable them to play a 
position of strength, representing serious threats to regional, state and even global order and 
stability.

The current situation indicates a strengthening and diversification of the circuits and chains 
of production, transportation and distribution of illicit substances. Even if the regions in which 
the drug production takes place have remained broadly unchanged, the traffic routes are in a 
constant dynamics.

These changes have consequences both in terms of reaction from the authorities and in the 
modus operandi of drug trafficking networks. A classic example of this is the constant changing 
of routes for trafficking in opiates and heroin, but also the entry on new markets of the heroin 
coming from Afghanistan [15].

Also, in addition to the continuous change of routes there is evidence that narcotics trafficking 
networks are diversifying their offer. Groups that previously dealt exclusively with cocaine are 
entering into force on the cannabis or methamphetamine market. All these data create the 
image of a system in constant evolution, able to direct resources so as to achieve maximum 
benefits and profits while at the same time being a versatile and formidable opponent before 
any attempts at annihilation.

If the “benefits” for consumers are obvious, it is time to focus our attention on identifying the 
true winners for which this industry of death is highly profitable. Without a doubt, the profits 
from these activities lie primarily with the producers and traffickers of illicit substances. This is 
very well emphasized by their indifference to assume the risks inherent to “working” in such a 
market. Instead, the countries found on the map of drug production and trafficking tend to be 
the first to pay for the potential short-term economic benefits, at a political and social level.

The price paid to drug trafficking and consumption is difficult to quantify. If at the level of 
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individual consumers that price translates into a series of negative consequences on all aspects of 
that person’s life, at a country level, costs mean both resources used up in the fight against illicit 
substances’ production and trafficking and the amounts invested in prevention and treatment 
of the effects arising as a result of consumption. Although comparative studies on the costs of 
this scourge are few and data varies from country to country, we can still get an overview of the 
impact of this phenomenon.

In Canada, the costs of substance abuse (including alcohol and tobacco) were calculated in 
1992 as having a share of 2.7% of the GDP. Of the costs of illicit drug use, 29% were channelled 
to law enforcement and 6% to healthcare. 60% of the losses were due to the decrease in 
productivity due to illnesses and premature deaths. A European Community investigation found 
that the losses attributable to narcotics trafficking and abuse in the year 1988, in the UK, 
amounted to 3.2 billion dollars, equivalent to 0.6% of GDP. 85% of these losses have been 
identified as coming from thefts, revealing criminality as a direct result of the consumption of 
illicit substances. According to a set of calculations, the economic costs of drug abuse in the 
United States in 1991, including medical costs, increased incidence of HIV-AIDS, increased crime 
as a direct effect and loss of work productivity, were estimated at 76 billion dollars, or 1.3% of 
GDP [14].

Not surprisingly, Canadian legislation with reference to amphetamines mimics, to some extent, 
United Kingdom law. However, there is a critical difference in that the Canadian Act contains 
the following wording ‘Amphetamines, their salts, derivatives, isomers and analogues and salts 
of derivatives, isomers and analogues including’ which is followed by a list of many substances, 
many of which are not amphetamines, for example: lysergic acid diethylamide (LSD), harmaline, 
psilocin and psilocybin. As of 2012, the list also includes the piperazines 1-benzylpiperazine 
(BZP) and trifluoromethylphenylpiperazine (TFMPP). [7]

Faced with this situation, the international community cannot remain indifferent. Luckily, even 
at the current time we are witnessing an increase in the number of national and international 
actions aimed to combat trafficking and consumption, actions which, when receiving adequate 
funding, also record notable results. The responsible authorities are able to target different levels 
of traffic operations according to the trafficked substance, which also explains their seizures.

Most of these are the cannabis seizures (usually around 10 kg), while the average size of 
a cocaine seizure is 5 kg. The average amount of seizures dropped in the past decade, the 
explanation being both the change in trafficking routes, as well as the capture of certain quantities 
in regions of origin. [15]

We know that MDMA (the main component drug in ecstasy) is used on a regular basis by 
many youths and yet relatively few deaths occur; however, tragically some first time users do 
suffer serious side effects. There may be a genetic component due to some people being poor 
metabolisers of MDMA and more susceptible to the drug’s toxic effects. [8]

4 Conclusions

Although the efforts of antidrug agencies in fighting this phenomenon are relentless, they 
are undermined by the fact that many individuals continue to fall into the trap of consumption, 
encouraging the emergence of new trafficking networks to replace those already de structured 
and multiplying their already fabulous winnings. Given the size of this problem, it is necessary 
to study the effects of drug use, the other side of the industry that allows the existence of 
production and distribution organizations. By understanding how drug addiction interferes with 
the consumer’s life, the best ways to efficiently counteract it can be found, as well as more 
effective campaigns aimed at preventing the spread of consumption among individuals or groups 
prone to it.

Given the media’s attention to novel drugs in general and ‘bath salts’ in particular [9] it is 
somewhat surprising that such a large portion of a population predisposed to drug use believes 
that they are legal locally. The inaccurate beliefs can potentially be attributed to a number of 
sources. First, the media often focuses on new or reemerging drugs and applies a ‘scary new 
drug’ label. For these drugs, their legality was stressed in addition to their danger and each was 
labeled by the media as a ‘legal high’. [13]
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Through its effects, drug use is one of the most difficult to counteract destructive behaviours 
that a person can engage in. The most severe effects by size and duration are identified primarily 
in the health of the consumer. The negative impact of drug use on health is evident, established 
scientifically and widely documented in specialty literature. According to the Office for Drugs and 
Crime of the United Nations (UNODC), it is estimated that in the year 2013 a total of 246 million 
people (about 1 in 20 aged 15 to 64 years) have used illicit drugs. The situation appears even 
worse when it is found that 1 in 10 of these consumers suffer from addiction or are classified 
as problem – consumers. This situation translates into a heavy burden on the public health 
system in terms of prevention, care and treatment of drug related problems and its medical 
consequences. Out of 6 problem - consumers, only one has access to medical care. The annual 
number of deaths caused by drugs was estimated in 2013 at 187.100 people. An extraordinary 
high number of drug users lose their lives as a result of overdoses, despite the fact that these 
deaths are preventable. [15]

Alongside the effects of the use of different types of illicit substances, the risky behaviour in 
which people engage when purchasing and using drugs are also harmful. Most often, drug use 
occurs in unsafe conditions, which leads to the spread of infectious diseases, particularly HIV, 
but also hepatitis and tuberculosis. This problem is exacerbated by limited access to means of 
prevention and treatment, thus increasing the risk of transmission of these diseases.
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Abstract

This paper considers what criminal justice can be expected to achieve and draws attention to 
its limited capacity to reduce crime. The paper goes on to explore the implications of this account 
for the work of probation and what probation agencies need to consider when they try to explain 
their work to the public.
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1 Introduction

While many scholars, policy makers, practitioners and (it is to be hoped) service users are 
convinced about the worth of probation, we need to be aware of two fairly consistent research 
findings: first, the public doesn’t really know what probation officers do; second, they don’t 
think that probation is much good. This is a very crude summary, of course, but even those who 
would want to interpret these findings more optimistically would agree that probation needs 
to be better understood and its credibility enhanced. This paper will reflect on this. What can 
probation be expected to accomplish and how should it present itself to politicians, the judiciary 
and the public?

The paper argues for four propositions:

Criminal justice has no more than a small contribution to make to crime reduction – punishment 
even less.

1. Probation can make a ‘modest but useful’ contribution to this endeavour.
2. Probation should be valued as much for what it stands for as for its instrumental 

achievements.
3. It is better to start with ‘what’s right?’ than ‘what works?’

2 Criminal justice and crime

First, it will be argued that criminal justice has no more than a small contribution to make 
to crime reduction – punishment even less. Seeing criminal justice as the best or only way to 
reduce crime leads to an inflated and over-burdened system and to disappointment when this 
strategy fails to achieve the expected impact. Even so, in my country (and surely not only mine) 
politicians encourage the public to see criminalisation, detection and prosecution as the best 
response to ‘deplorable behaviour’. [5]

Within the positivist traditions, authoritative reviews of the personal and social characteristics 
of offenders (see, for example, [10]) and of the influences that appear to be associated with 
offending across the life course [23]draw attention to the influence of parents and carers, of 
other associates, of school, as well as socio-economic factors, notably poverty and limited access 
to resources and opportunities (social exclusion). Some scholars would also want to consider 
genetic influences on offending, as well as bio-chemical factors, diet and other examples of 
biological positivism. And it is surely a mistake to think that any one set of these factors as ‘the 
cause’ of offending. Probably there are many complex interactions among these factors that 
make it more or less likely that people come to commit crimes. Even if we knew the answer, we 
might not be able to change things. Or at least not through the systems of criminal justice. Then 
there are other factors that bear on overall crime rates – demographics / birth rates, movements 
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of people, socio-economics. People have their own views about this.

The point is that these are clearly beyond the reach of criminal justice. The implications of 
criminological research direct policy towards a range of social and educational measures, but 
very few of these are criminal justice interventions. This does not mean that criminal justice 
is unimportant: on the contrary, trustworthy and effective criminal justice institutions have an 
intrinsic worth and can make a decisive difference for many people. But it is not reasonable to 
suppose that the agencies of criminal justice can solve the problems of crime.

We cannot rely on criminal justice and punishment to deal with crime. If we do this, we 
become frustrated and this leads to unwise policies. It has been well said that

“... we are tempted to adopt barbarous measures out of disappointment, or foolish 
ones of out despair, simply because we fail to achieve what we have no right to hope 
for in the first place.” [12]

Probation too can be buffeted by these politics of unrealism.

3 Probation: modest but useful

Does probation succeed in making a contribution to reducing crime? Is this even its purpose? 
Well, there is no such thing as ‘the purpose of probation’ – just the purposes that people may 
want to set for probation. Nowadays different countries normally set one or more of these 
objectives.

•	 To reduce prison numbers by providing alternatives
•	 To protect the public by controlling offenders in the community
•	 To reduce reconviction through rehabilitation
•	 To effect reparation and mediation [7][22]

These are different purposes and evaluation of their success would need different indicators. 
We shall have a look at these objectives one by one in more detail.

3.1 Reducing numbers of prisoners.

In principle, this can be achieved either by sending fewer people to prison (closing the front 
door) or by shortening sentences through early release mechanisms (opening the back door). 
But in both respects probation / community sanctions appear to achieve less than might have 
been hoped for. They do not reduce the prison population and may not even much slow down 
its increase. Rather than displacing people from custody, they just draw more people into a net 
and subject them to increased levels of intervention [6]. Across Europe, large numbers of people 
subject to community punishments are not offenders who might otherwise have gone to prison, 
but would have been dealt with in other ways - financial penalties, warnings, other community 
punishments [1]. Again, early release, it is felt, can only command public support if it is very 
intensively supervised. The scope for non-compliance and breach is correspondingly greater. 
Many of those early released are then recalled for violations of their conditional release. In 2006, 
almost 2/3 admissions in California were parole violations and many of these were technical 
[21].

3.2 Protecting the public

Serious offences committed by people under supervision have been a catalyst for change 
in many countries. Even when inquiry shows that probation and other agencies have done 
everything possible, there is still often political criticism and changes made. Investigation may 
disclose procedural errors and, most commonly, poor communication among individuals and 
between agencies. Yet whether such errors made a decisive difference or probation could have 
done much to prevent such crimes are very much another matter. In short, while multi-agency 
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public protection arrangements are believed to be very successful, these successes are by and 
large invisible to the public who only become aware of public protection work when things go 
wrong – a serious crime occurs and arrangements are judged to have failed. The public may 
doubt that community punishment could ever match the certainty that imprisonment seems to 
offer.

3.3 Reducing reoffending

What of the third objective – that probation reduces further offending? It is well known that 
much of the evidence for programmes that ‘work’ originated in Canada, although these offending 
behaviour programmes have now been used in Europe for several years. Inevitably, different 
countries have different experiences [11]: so much depends on the manner of implementation, 
the practice context, training and understanding of staff, as well as on the characteristics of the 
offenders undergoing the programmes, as well as differences in law, practice and in culture [19]. 
Broadly, the evidence seems to show that general offending behaviour programmes, especially 
those based on cognitive behavioural psychology, can help reduce re-offending, if (but only if) 
they are well designed; delivered by skilled staff in a responsive manner; targeted at those ready 
and motivated to attend them. Further, the programme must be completed and be followed up 
and consolidated by case managers [19][2].

Desistance research has reminded us powerfully of the importance of social capital as well 
as human capital in reducing reoffending [17]. Here, probation can act as referrer and ‘broker’, 
helping people to access the services to which they are entitled, trying to work actively with 
resource holders to make sure that their services are genuinely available and overcoming 
obstacles. But once again there are limits. Life is always tougher for people with criminal records 
and in times of hardship and economic austerity, it will be tougher than ever.

Roughly how people behave is a function of three influences and the interactions among them:

•	 motivation – within the limits of the possibilities open to them, people will do what they 
choose to do. There is a crucial role for probation in offering encouragement and sustaining 
motivation to change, especially at difficult times. Few things are more disheartening and 
demotivating than the belief that change is impossible and this is among the reasons why 
many accounts of probation values affirm this belief in the possibility of change.

•	 abilities – people can only do what they are personally capable of doing. This is another 
aspect of ‘human capital’, drawing attention to the need to develop skills that may conduce 
to a ‘good life’. People have their own conceptions of their good life, but it commonly involves 
personal relationships and activities like gainful employment that provide the means of living 
and building ‘commitments’ and ‘investments’. Probation and criminal justice social workers 
can try to help people to develop the abilities that this requires and / or liaise with specialised 
organisations to ensure that their clients have access to the necessary services.

•	 opportunities – people can only do what they have an opportunity to do. Desistance 
research has accordingly foregrounded the importance of social capital. Very many probation 
clients experience enormous social disadvantage and the persistence of these disadvantages 
will make desistance very much harder to accomplish. Part of probation’s responsibility, 
then, is to encourage society to support social inclusion, to reduce discrimination based 
on stigma and to enable its clients to access the services and opportunities that they need 
by advocating on their behalf. Rehabilitation (and associated ideas like reintegration and 
resettlement) imply not only a person who is trying to change, but a society willing to accept 
that they may change and to give them a fair chance to lead the better life to which they 
aspire.

With regard to all these three factors, it is plain that probation work can make an important 
difference, but cannot always be decisive.
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3.4 Reparation and mediation

’We should no longer simply ask ourselves “Are we providing effective treatments?” or 
“Are we inflicting consistent punishment?”, but should consider whether we are providing 
opportunities for those involved in and affected by offences to be dealt with in ways 
that respect their perceptions, responsibilities, needs and potential contribution to setting 
matters right.’ [18]

There are some jurisdictions in Europe where restorative practices flourish – the Czech 
Republic especially comes to mind. But some of the older probation agencies have found it hard 
to incorporate this into their work and / or have been distracted by other political priorities that 
tend to regard this sort of activity as marginal, even as they pursue (often wholly unrealistic) 
targets of crime reduction. Still there are reasons for optimism about the effects of restorative 
justice. Victim and offender ‘satisfaction’ is high – especially when compared with the experiences 
of conventional due process. And while it is unlikely that the restorative justice encounter, 
however vivid and compelling, can effect lasting changes in offenders’ behaviour, it can support 
reduced reoffending. Social support and opportunities to move away from offending are no less 
necessary, but restorative justice encounters can be a catalyst to engage with rehabilitative 
opportunities [20]. Probation can contribute – and in some countries already does contribute – 
to making this happen. So I conclude the argument for my second proposition: probation can 
make a ‘modest but useful’ (Robert Harris) contribution to crime reduction.

4 What probation stands for

Third, however, probation should be valued as much for what it stands for as for its instrumental 
achievements. The instrumental claims made for probation – to rehabilitate, to reduce the prison 
population, to protect the public – are, as we have just seen, always contestable and perhaps 
the worth of probation does not rest solely or even mainly on this. A commitment to treating 
people well in order to bring out the best in them, the belief that people are not reducible to their 
worst behaviour (‘offenders’) and the recognition of the value of social inclusion will be more 
effective in reducing reoffending than threat, incarceration, stigmatisation and exclusion (all of 
which are represented by the prison). At its best, probation represents the idea that society has 
responsibilities towards people who have offended, as well as claims against them on the basis 
of the wrongs they have done. Communities have responsibilities towards (ex)offenders and this 
is not a technical matter than can be handed over to professionals while everyone else turns 
their back.

The challenge for probation is to work out how these values are to be expressed in practice. 
Desistance research in particular is adding considerably to our understanding of how probation 
is experienced and what it is that service users value. The professional relationship appears to 
be central:

‘The desisters and their probation officers shared similar views about the characteristics 
they deemed crucial to such relationships: having someone that they could get on with 
and respect; who treated them as individuals; was genuinely caring; was clear about what 
was expected of them and trusted them when the occasion called for it.’ ([14], [22]) 

Unsurprisingly, offenders resent a sense of being merely ‘processed’, discourtesies and 
apparent lack of concern. Desisters, like probation officers, emphasise the need to identify and 
address causes of offending. They also highlight how essential the individual’s own motivation is 
to the change progress [22].

Farrall [8] found that desistance could be attributed to specific interventions by the probation 
officer in only a few cases, although assistance in identifying employment opportunities and 
mending damaged family relationships appeared particularly important.

‘However, it is noted that the process of talking about their life with probation officers 
did lead to the probationer clarifying and identifying problems which they could work on. 
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Whilst it may be that the probation officer did not ‘do much’ in terms of solving these 
problems, the identification of the problem was also a step which, it can be argued, would 
not have been taken without the help of the officer.’ [22]

McCulloch [16] accordingly argues for an increased level of probation involvement in families 
and local communities, emphasising their significance in offenders’ lives. My third proposition, 
then, is that probation is to be valued for what it represents in and through its work, what it 
‘says’ as well as well what it does and must have regard to how it is perceived by policy makers, 
by the general public and by its service users.

5 ‘What’s right?’ is a better first question than ‘what works?’

My fourth and final proposition is that while policy and research often set for themselves the 
question what works?, a better starting point might be what’s right? The discourse of human 
rights, a shared international language in which ethics may be debated, can offer a promising 
foundation for discussing probation’s worth and potential.

‘Human rights … include both liberties and claims, being used in political debate to 
remind governments of the limits of their powers over their citizens (liberties) and of 
their obligations to create circumstances in which people can thrive and prosper (claims). 
Human rights are especially important in criminal justice and punishment, where the 
coercive powers of the state are so manifest.’ [4]

Giving first attention to the (contestable) claims of what works can lead to human rights being 
seen as obstacles to effectiveness, whereas

‘… the pursuit of values such as justice, tolerance, decency, humanity and civility 
should be part of any penal institution’s self-consciousness - an intrinsic and 
constitutive aspect of its role - rather than a diversion from its “real” goals or an 
inhibition on its capacity to be “effective”.’ [11]

It is no easier, of course, to resolve what is right than to find out what works, but human rights 
serve to remind us of what the demands of humanity insist about the way in which people are 
to be treated in the processes of criminal justice. I have argued elsewhere that often, perhaps 
typically, what is right also turns out to be what works best (Canton 2013). Here legitimacy and 
justice are central concepts. Legitimacy (with policy makers, courts, the public and service users) 
is achieved by giving a clear account of the work, arguing for its purposes and its values, and 
then by doing the work well, with justice and integrity. It is not achieved by making exaggerated 
and implausible claims about punishment or rehabilitation or public protection. This must be 
borne in mind as probation continues the difficult challenge of trying explain its work.
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Abstract

The article was inspired by a recent decision of the Romanian Constitutional Court which 
stated that the text in the Code of Criminal Procedure related to waive of criminal investigation is 
contradictory to the fundamental law. Said institution, newly introduced in the Romanian system 
of criminal justice, referred to the prosecutor’s prerogative to decide, based on the principle of 
opportunity, not to continue the investigation of a certain criminal act due to a lack of public interest 
towards that act. The prosecutor’s decision was assorted with a series of obligations that could 
be imposed on the offender, such as: payment of damages, remediation of other consequences 
of the criminal act, apologies publicly presented to the victim, performance of community service 
or the attendance of a counseling program. Until the decision of unconstitutionality, the legal 
practice has been scarce, but it is possible to assess the lost potential of said institution. It 
seemed a good alternative not only to the slow course of criminal proceedings, but also a 
recognition of the fact that a penal treatment oriented towards non-custodial sentences and the 
assurance of remedies for the victim may actually represent an efficient solution in case of a 
certain category of offenses (sanctioned with a fine or imprisonment of no more than 7 years). 
The fact that these goals are on the agenda of the protection of public interest can be a risky 
business, if certain conditions are not fulfilled.

Keywords: waive of criminal investigation – plea of unconstitutionality – public interest – criminal policy – restorative 
justice

1 The event

At the beginning of January 2016, the Romanian Constitutional Court, lately an active critic 
(within less than 2 years from the entry into force of the new Criminal Procedure Code, Romanian 
Constitutional Court has ruled over 30 decisions of unconstitutionality of the said act.) of the new 
Code of Criminal Procedure (hereinafter the CCP), has ruled on the unconstitutionality of the 
article 318 CCP related to waive of criminal investigation. Said decision, passed by a majority 
of 6 to 3 and after long deliberations (5 times postponed), has been recently published and 
revealed the ambit of a dispute which causes a collateral victim, namely a penal policy measure 
with a potential yet to be explored. (Decision no. 23 of 20th January 2016, published in Official 
Journal no. 240 of 31.03.2016 available in Romanian on www.ccr.ro) Thus, the entry into force 
of the new CPP has brought about the institution of waiving of criminal investigation, a special 
power of decision conferred to the prosecutor who may thus stop the investigation in case of 
petty offences due to a lack of public interest towards them.

On the one side, the measure was designed to allow a faster settlement of criminal cases 
related to petty offences, which represent an important dimension of the total number of 
dismissal solutions in one year. Judicial statistics reveal that during the last 7 years prior to the 
new penal legislation, an amount of almost 100.000 solutions of waiving of criminal investigation 
was adopted each year in case of petty offences (see Table 1) – an average of 23 % of the total 
amount of the total solutions. (Statistics refer to Annual Reports on Justice issued by Superior 
Council of Judiciary available in Romanian on www.csm1909.ro.).
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Table 1 – Decisions of non prosecution in Romania. (*) Data of 2007- 2013 refer to solutions based on 
article 18/1 of former Criminal Code (no social harm).

YEAR

DECISIONS OF NON PROSECUTION

TOTAL,

of which:

WAIVE OF CRIMINAL 
INVESTIGATION DISMISSAL OF THE 

CASE ON OTHER 
GROUNDSno. of 

solutions % of total

2007 425.577 99.116* 23,28 326.461
2008 458.238 109.306* 23,85 348.932
2009 459.010 106.051* 23,10 352.959
2010 476.285 101.972* 21,40 374.313
2011 535.496 128.148* 23,93 407.348
2012 548.661 142.332* 25,94 406.329
2013 588.687 159.268* 27,05 429.419
2014 637.578 86.883 13,62 550.695
2015 601.642 134.436 22,34 467.206

Waive of criminal investigation is the new name for a traditional prerogative of judges and 
prosecutors in the Romanian criminal justice system by which they can decide that an unlawful 
act is of no social importance and therefore no penal consequences may occur, but simply an 
administrative sanction. The theory behind that legal power has pointed that social harm is 
a basic constituent of a criminal act, which means that only the acts socially dangerous are 
incriminated as offences and a contrario, in case of no social harm, a given act cannot be treated 
as an offence. The new penal legislation gives up this theory and performs a different approach 
affiliated to the principle of opportunity. Now the criterion of the public interest is the new 
instrument able to mark where the area of criminal law begins ultima ratio. The statistics listed 
above point out that in 2014, when the new measure was adopted, the share of waving solutions 
is lower among the total decisions of non prosecution, apparently based on the fact that the legal 
system still feels uncomfortable with the idea of discretion in criminal matters. However, the 
last year statistics has returned to the average share, meaning that the adaptation to the new 
institution has come to an end.

On the other hand, waiving of criminal investigation does not stand alone, but it is assorted 
with a large set of obligations imposed by the prosecutor to the person subjected to it:

a) Payment of damages or remediation of other consequences of the criminal act;

b) Apologies publicly presented to the victim;

c) Performance of community service, for a term between 30 to 60 days, or

d) Attendance of a counseling program.

In concrete cases, the waiving of criminal investigation based on the lack of public interest 
could function as an alternative solution to the criminal issue which offers a non-custodial sanction 
[1] for the offender and a real satisfaction for the victim’s dignity or/and assets. The measure 
had also the support of an influent trend of the European approach [2] oriented towards a penal 
policy able to reduce victimization, to lower the consequences of labeling a person as a convict 
and to reconsider the criminal context as a win-win situation.
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The decision of unconstitutionality of the provisions of article 318 of the CCP has blocked the 
effects of the new measure. It is highly probable that the measure could disappear at all from the 
penal arsenal. Under Romanian law, one provision declared contrary to the fundamental law is 
suspended for a term of 45 days from the date of publishing of the Court’s decision in the Official 
Journal. This period of vacatio legis is intended to assure the intervention of the legislative 
authority in order to match the suspended provision with the Constitution. Precedent cases have 
shown that, there is a bad experience related to the true intervention of the legislative in such 
cases, due to a lack of political eagerness. In so many situations the constitutional issue failed to 
get the attention of the Parliament and thus the most severe effect of the Court’s decision worked 
inexorably: the provision ceased to be applied on the date when the term of 45 days expired. 
Prospectively, this will affect not only judicial statistics on the decisions not to prosecute, but 
will increase the burden of judges on criminal cases, which implies higher costs and resources.

2 The reasoning
Back to the case that has generated the preset study, at a prima facie look at the decision 

of unconstitutionality, it seems that the merits of the judgment refer to the public interest as 
the key to understand the ruling of the Court. The majority panel of constitutional judges has 
stated that the expression ”public interest” is vague, ambiguous and has not been defined by 
the penal legislation (paragraph § 12 of the decision). Even if the provisions of article 318 CCP 
expressly pointed out to certain criteria, i.e. description of the unlawful act, manner, means 
and circumstantial aspects of commission, purpose envisaged, producing or possibly producing 
of consequences, to which might be added, when the offender is known, the person of the 
perpetrator, his/her prior conduct to offence and the efforts made for eliminating or diminishing 
the consequences of the act, the Court overruled the said criteria as unuseful for the legal 
meaning of the ”public interest”. The opinion of the Court was that said criteria are taken from 
the sentencing procedure and could not be transferred as such (paragraph § 15 of the decision). 

As a comment, it might be stressed out that all of the criteria envisaged by the provisions 
of article 318 CCP are very much the same as those provided under in the former legislation 
related to the prerequisites of the social harm (art. 18 and 18/1 of Criminal Code 1969). The 
very resemblance of those criteria allows the doctrine to argue that the waiving of criminal 
investigation is, in fact, the continuation, non nova sed nove, of the traditional prerogative 
of magistrates not to prosecute in case of no social harm. The single, but essential issue that 
does not match between the former and the present penal legislation is that the previous one 
provided for a definition of social harm and, also, for the lack of social harm. A formal definition 
is the missing element of the new legislation related to public interest. This seemed to be 
sufficient in the eyes of the Court upon ruling that in the absence of a similar definition of “public 
interest”, the prosecutor (as the addressee of said provisions) is the one who will establish the 
meaning of such a notion, on a case-to-case basis, by a type of assessment that can be only 
discretionary and that allows him to act as the depositary of the power of a positive legislator 
(end of paragraph § 15 of the decision).

Based on this reasoning, the Court has pointed out the lack of legal clarity, precision and 
foreseeability of the provisions of article 318 of the CCP and, as a consequence, the infringement 
of basic principle of legality, underlined by article 2 of the Criminal Procedure Code and by article 
1 paragraph 5 of the fundamental act, according to which the respect of law in Romania is a 
mandatory constitutional duty.

However, the Court has reoriented the analysis of the unconstitutional issue towards a certain 
direction, which, in my opinion, exceeded the initial ambit of discourse. The Court has intended 
to do a constitutional test of the alleged discretionary power of appreciation of the public interest 
by the prosecutor and has tried to see how this power, exercised with no judicial control, might 
affect the prerogatives of the courts (paragraph § 18). The decision of the constitutional judges 
to move into another direction, is quite surprisingly due to the fact that the reasoning by which 
the Court stated that the expression “public interest” does not comply with the principle of 
legality is not obviously weak (I will express my opinion on that latter).

The Court has recalled that the constitutional provisions (Chapter VI of the Title III) expressly 
refer to the High Court of Justice and all the judicial courts as the only institutions vested with 
the prerogative of sharing justice. Even if prosecutors are denominated as magistrates by the 
same constitutional provisions, are appointed by the same authority (The Superior Council of 
the Judiciary) and are subject to the same disciplinary procedures as judges, they do not have 
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the special power conferred to the latter. Prosecutors are just participants to justice and do not 
master it (paragraphs § 21-22 of the decision). This is a clear reasoning expressed also in the 
case-law of the European Court of Human Rights (hereinafter the ECtHR), which ruled in a few 
decisions on the meaning of the term ”tribunal”, an important concept of article 6 of the European 
Convention of Human Rights. (Decision of 22th May 1998, Vasilescu vs. Romania (paragraph § 
41); Decision of 3rd June 2003, Pantea vs. Romania (paragraph § 238) both available in English 
on www.hudoc.echr.coe.int.) In the legal system of Romania, prosecutors submit themselves 
to the Attorney General and to the Ministry of Justice, which means that they have failed to 
recommend themselves as independent actors when confronted with the Executive. The lack of 
independence of the prosecutors entails the legal impossibility of doing justice and therefore the 
annulment of all the decisions adopted as judges.

The above arguments have determined the Court to state that the waiving of criminal 
investigation by the prosecutor, during the pre-trial stage, is in fact a decision not to prosecute 
the offender and, accordingly, a decision of waiving the imposition of a penalty. Judging by the 
very aim of the institution, the Court has found that waiving of criminal investigation is similar 
to waiving of inflicting a penalty, since both have the same end, i.e. no punishment is imposed, 
and therefore the prosecutor is entitled by the alleged unconstitutional provision to steal cases 
from the authority of a judge. In this situation, the prosecutors seem to act with full prerogatives 
of jurisdictio and imperium, typically conferred to judges, and to rule a decision upon the case. 
This conclusion cannot be accepted since a decision of a prosecutor is not adopted after a trial 
with all the guarantees provided by a fair procedure, i.e. oral, transparent and contradictory. 
Instead, the procedure before the prosecutor is written, not public, usually not allowing the 
parties to attend it, and not debatable, which affects the public trust and cannot be called 
“justice” (paragraph § 26).

3 The meaning
The reference of the Court, in a decision ruled in 2016, to the European abovementioned 

case-law against Romania, reveals a symptomatic issue. There is a long distance in time from 
the moment of ruling by the ECtHR of decisions related to the qualitative distinction between 
magistrates and judges and still the tensions are not calmed down in the Romanian judicial 
system. The Constitutional Court has felt the need to recall that distinction, due to the fact that 
the system seemed not to have assimilated it yet. It is quite clear that there is still confusion 
between those two public offices. The dispute on the preeminence of judges in doing justice, as 
single magistrates according to the ECtHR, is still on the public agenda of the penal legislation, 
even for the new one. Utterly unfortunate for a criminal policy measure of considerable potential, 
which has become the collateral victim of a war within the criminal justice system. The waiving 
of the criminal investigation has been sacrificed on the battlefield, despite its efficiency.

After this tour de force, at the end of the its reasoning, the Court summarizes that a decision 
of unconstitutionality ought to be ruled due to a misbalance between the principle of legality, 
traditional in a continental law system country like Romania, and the principle of opportunity, 
imported from the common-law system. The legislator has not done a fair job, by putting 
opportunity first and minimizing legality (paragraph § 30 of decision).

The last argument of the Court is a source of great surprise. Undoubtedly, here we are dealing 
with double-meaning discourse. The problem is not the collision of two principles: legality vs. 
opportunity, but the unsolved issue between judges and prosecutors. It is not fair to imply that 
judges are governed by legality and prosecutors by opportunity. The principle of legality is a 
major duty for all justices, undebatable and irrefutable, even for prosecutors. The principle of 
opportunity is another name for discretion, equally shared both by judges and prosecutors. Besides 
all that, the principle of opportunity is opposed, normatively and doctrinally, to the principle of 
compulsory prosecution (article 7 CCP) and to principle of legality. In fact, the old institutional 
conflict between two public offices has been disguised under the artificial juxtaposition of two 
principles. This means that even if there had been a definition of ”public interest” somewhere in 
the penal legislation, with the consequence of no infringement on legality principle, the result 
wouldn’t have been different. The Constitutional Court would have ruled the same decision 
against the provisions of article 318 CPP related to waiving of criminal investigation. This is the 
proof that other grounds in addition to the legality principle were involved.

My opinion is critical on the Court’s decision of unconstitutionality. It is true that no clear 
provision exists for a definition of ”public interest”. Nevertheless, no definition is needed. Not 
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only because omnis definitio in jure periculosa est, but because it will be an excessive one. The 
Penal Code defines what”public” means (art. 176), i.e. all things related to public authorities 
(legislative, judicial and executive), public institutions or public entities that deal with public 
proprieties. Moreover, article 175 reads that a public officer is a person acting in a service 
of public interest. So, what is”public interest” is rather easy to find out without complicated 
procedures of interpretation. Why it is so difficult for constitutional judges remains a mystery. 
There would be no mystery if merely the expression under question were at stake; but there is 
more to it.

The Code of Criminal Procedure is a place there could be found other similar expressions. 
For instance, article 223 CCP allows for deprivation of one’s person liberty if this is necessary 
in order to remove a threat to public order. Nowhere in the penal legislation can there be 
found a definition of ”public order”, but this does not seem to be a legal obstacle for judges to 
arrest offenders. ”Public interest” and ”public order” are members of the same family. If it is 
questionable what public interest is, then it means that we have the same problem with public 
order. I don’t think that this a constitutional issue. The Constitutional Court does not have the 
competence to interpret legal provisions themselves, but just the conformity of said provisions 
with the Constitution. This is precisely what the Court has done, by arguing that article 318 CCP 
is contrary to another provision (article 2) of the same Code of Criminal Procedure.

Is it worth further questioning if the term ”public” from the expression ”Public Ministry” has 
a clear and precise meaning? What does Public Ministry mean exactly? Or, should we say that 
even the name of the prosecutors’ professional establishment is in danger of being contrary to 
the fundamental law.

I don’t agree either with the argument of the Court related to the existence of no control of 
a judge over the decision of waving of criminal investigation (paragraph § 29 and § 33-34). I 
would like to remind that the plea of unconstitutionality has been raised in a criminal procedure 
by a victim unsatisfied with a decision of waiving of criminal investigation issued by a prosecutor 
in favor of an offender (paragraph § 3). The victim has challenged the constitutionality of article 
318 CCP in order to maximize the chances of winning the motion against the decision of the 
prosecutor. That motion is the living proof that judicial control is possible and that it is allowed 
by the law (see also article 340 CCP). The pettiness of offences with no victims, which entails 
no control due to the absence of an interested party, is an exception and cannot be treated as a 
rule as the Court does in its decision (paragraph § 29).

4 The end
Caught in the middle of the constitutional blaze, the measure of waiving of criminal investigation 

is at risk to become history. This will affect not only the possibility of dealing with petty offences 
in a pre-trial stage, with the consequences of an increased work of the judges (de minimis 
non curat praetor), but also it will enhance the differences between the Romanian system and 
European ones. As the divergent opinion has stated the waving of criminal investigation as a 
legislative solution is known in the US, Canada, Great Britain, France, Belgium, Finland, Germany, 
Sweden, The Netherlands and Austria. Most of these states allow the power of discretion for the 
prosecutor on the basis of public interest, as criterion of finding alternatives to imprisonment 
[3]. I think it is obvious that it is precisely the public interest that calls for the existence of the 
said measure. Ironically, in Romania the measure was void due to a lack of public interest which 
is the direct beneficiary in such cases. Trying to protect the public interest seems to be a risky 
business if certain idiosyncratic conditions are not fulfilled.
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Abstract

Centred on the impact that the excessive authority of the single mother can have on the 
son, this analysis discusses the problem of hostility and frustration as one of the causes leading 
to juvenile delinquency. With a missing Law of the Father and an engulfing mother, the boy is 
impossible to be integrated within the symbolic order and internalize the importance of social 
rules. Detesting life, deprived of self-esteem and hiding under the mask of the false self, he 
chooses the path of offence in order to defy mother and the world. Alone or within a group, he will 
try to overcome his anxiety and weakness by ‘learning’ how to be a lawbreaker. Consequently, 
we consider that this aspect leading to social wrongdoing is as important as any other and 
should therefore be carefully monitored. Unfortunately, such cases are difficult to detect before 
the appearance of visible deviance in the child’s behaviour, because of the mother’s capacity of 
appearing flawless in her role. Nevertheless, we suggest the implementation of a dependable, 
widespread national programme of free counselling for single mothers as a means of preventing 
this category of minors from becoming perpetrators. We opine that, encouraged to (re)discover 
their potential, to find their inner equilibrium, these women will be better prepared to guide their 
sons in the right direction.

Keywords: offence, juvenile delinquent, authoritarian mother, deviance, super-ego, defiance, domination, anxiety, 

isolation.

1 Introduction

An intensely debated subject, with multiple facets to be considered, juvenile delinquency 
has long ceased to be treated as marginal. The increasing presence of the phenomenon has 
triggered numerous reactions and measures, all converging on the idea that “the attitude that 
a society takes to child ‘offenders’ – children who invariably see out childhood within adverse 
social-structural conditions – is an important indicator of its core values and principles and its 
commitment to the wider social project” [1].

The concern of the present survey is not to approach the subject of juvenile justice, but to 
look at one of the aspects contributing to the existence of this anomaly: the impact of the single 
mother’s tyranny on the mental, affective and consequently civic evolution of the son. The first 
part of the young delinquent’s ‘trial’ takes place in the bosom of the family, – with the mother 
placed at the centre of his universe – a chapter of the boy’s life that we will exploit from the point 
of view of the psychological implications.

Relying on certain theories in the field, we will see why the mirage of delinquency is not 
surprising with the male offspring of the domineering mother. After all, despite the many 
controversies, Freud’s assertion that “the effects of the first identifications made in early 
childhood will be general and lasting” [2] is permanently renewed and confirmed by everyday 
realities. Thus, when confronted with the almightiness of the mother, the mission assigned by 
the irresponsible adult may be too complicated to accomplish, and the son usually finds (self-)
destructive refugees, delinquency included. From that moment on, he will be perceived as a little 
monster [3], endowed with specific anti-qualities and rejected for the violation of norms.
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2 Learning about hostility and frustration

2.1 Roles within the family

Single mothers are generally forced to assume the duties of the father also, a task which 
masculinizes them, increasing their tendencies towards control. Since it is commonly accepted 
that a child’s “emotional, intellectual and moral capacities prosper […] within his family 
relationships, and these determine his social reactions” [4], the woman will take her twofold role 
very seriously, as responsibility imposed from the outside. If educated, the pressure of being a 
flawless mother as well as a perfect replacement for the father becomes even more acute. In 
the ideal case, she has faith in life and will find the correct way of offering guidance. However, 
her situation being rather delicate, the single mother may easily lose the sense of equilibrium. 

The scenario becomes more dramatic when “the absence of her husband leaves the wife 
with unmet needs related to the conjugal role” [5] and the empty place is filled by the child. A 
whole system of values is hence turned upside down: the mother is the surrogate father and the 
boy becomes the surrogate spouse. Under these circumstances, the son is thrown in a locus of 
vulnerability because the mother’s basic “function of making him secure” [6] is sure to fail.

2.2 The psychological environment

Apparently, mothers belonging to the aforementioned prototype seem unselfish persons, 
neglecting their existence and happiness in favour of their fatherless progenies. Such altruism, 
a substitute for the mother’s inability of natural love, inhibits the morally obliged offspring. It is, 
as Erich Fromm points out, a symbol for the “mother’s hidden hostility towards life” transmitted 
to the children who are taught “under the mask of virtue dislike for life” [6].

 It is this animosity that prevents the mother from allowing her son to evolve as a separate 
entity, to forget the primal symbiosis between him and her and build a solid identity. The Law 
of the Father, destined to solve the Oedipal conflict and turn the boy into a man, is abolished 
both by the concrete absence of the male parent and by the mother’s fear of being abandoned. 
Consequently, the child misses his occasion to become integrated within the symbolic order, 
loses his fight with the call of maturation and obligation, which, as sociologists warn, involves 
a deep traumatism likely to generate impulsive, aggressive and anti-social actions [7]. That 
happens because his precarious masculinity does not revolve around rivalry and virility, but 
around the attempt – conscious or not – to escape the clutches of the devouring mother.

Permanently trapped into a game about mother’s generosity, the children of possessive single 
mothers oscillate between deviance and moments of normality, between the panic felt in front of 
freedom and the natural longing for autonomy and “do not show the happiness of persons who 
are convinced that they are loved; they are anxious, tense, afraid of the mother’s disapproval 
and anxious to live up to her expectations” [6]. Bitterness and confusion are the keywords 
here. Therefore, Fromm’s concept of pseudo self [8] or Winnicott’s theory about the false self 
[9] become palpable with the son emasculated by the dictatorial mother. Basically, these are 
instances when the individual lacks true contact with the surrounding world and experiences 
everything through the lenses of the mother. The loneliness of freedom may look frightening and 
the mask of the pseudo self is a very convenient way of hiding angst. The false self is also helpful 
in dissimulating anxiety up to the point of emotional suicidal. It appears in babyhood, when the 
infant’s spontaneity is choked by the mother and the baby is symbolically killed, being obliged to 
live in a fake manner and comply with her wishes and standards, in a state of isolation.

If we add the mother’s affectionate attitude when the child is ‘good’, combined with terrible 
nervous crises when she is disappointed by him, the mystery of the son’s deviant behaviour 
reveals itself completely. The woman’s resentment can be translated into fits of anger and 
punishment of the disobeying son. But her fury is unfortunately rarely concerned with improving 
the quality of the child’s behaviour. Rather, it is the only manner of eliminating the burden of her 
repressed feelings of dissatisfaction. Instead of being constructive, mother’s sanction is harmful, 
especially if she resorts to emotional abuse, i.e. constant criticism, insults, terror, rejection, 
humiliation, etc., accompanied by physical abuse. Not only is her little victim affected in the 
long run, but he also learns that verbal or corporeal violence makes the individual feel stronger 
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and becomes immune to punishment, while showing the same indifference to premiums for that 
matter.

The juvenile delinquent to be knows by now everything about aversion. He is accustomed 
to detesting life, to having low self-esteem and to perceiving fury as something normal. 
Psychoanalysis states that fury can be turned into hatred, especially if it has been experienced 
since the first year of existence, and the latter is caused by the traumatic attachment to a 
frustrating mother [10]. If that is accurate, the mechanisms lying behind the judgement of this 
sort of juvenile offender are clear. He has been denied the right of dignified “phallic speaking 
subject” [11], his tolerance to frustration is not very high, and, as a result, he parades his 
wounded masculinity through lawbreaking.

3 Defying the mother and the world

The authoritarian single mother may be genuinely convinced that she raises her son properly. 
She may also be unaware of the huge gap between education and manipulation. “Education is 
identical with helping the child realize his potentials. The opposite of education is manipulation, 
which is based on the absence of faith in the growth of potentialities, and on the conviction that 
a child will be right only if the adults put into him what is desirable and suppress what seems 
to be undesirable” [6]. In the light of this statement, being underestimated and loved only 
when he pleases the mother is a tiring experience for the son. He feels used, unappreciated and 
ultimately useless in his familial micro-universe, where he is neither stimulated nor trusted, and 
he carries the perception of this impotency when he steps in the real world too.

Children who are treated unfairly by a parent often become rancorous in a way or another. 
Passivity is a possible form of protest against social expectations and control. Active hostile 
initiative is another solution some find to make their will heard once and for all when deciding 
to join the club of wrongdoers.

3.1 Juvenile delinquency as deviance generated by a weak super-ego

Sociology enlarges the definition of crime, by analysing an essential element of the 
phenomenon: deviance. Although sociologists admit that that this concept is quite difficult to 
characterize, since the limits of conformity are not clearly established, they agree that it involves 
being different [3, 7]. Obviously, difference does not necessarily mean breaking the law. It can 
transgress unwritten moral or social rules and refer to non-conformism, eccentricity, etc. But 
difference as criminal deviance is a type of dysfunctional behaviour that entails penalty for the 
marginal individuals who violate the values of the group.

The fact that the juvenile delinquent dominated by the single mother is different can not 
be doubted. Trying offence instead of other forms of deviance is his personal aberrant style 
of expressing some pretences of virility. Our use of the word ‘pretences’ is not random; real 
masculinity is out of the question in his case.

According to Freud, the appearance of the super-ego is connected to the earliest parental 
images and is meant to control a person’s anti-social tendencies through the assimilation of 
cultural norms. Conscience is born in order to forbid the id to dominate the individual. If the id 
is the part of the human’s personality where instincts rule, the super-ego is the voice of reason, 
implemented by mother and father. It is the moment when guilt starts acting as a shield against 
those basic impulses people carry as inherited, biological baggage. The baby is driven by its 
id only, whereas the super-ego appears when the Oedipal complex vanishes and the boy’s 
identification with the father is complete [2, 12].

Unfamiliar with The-Name-of-the-Father, ignorant about the law, mother’s son can not 
internalize its message. Symbolic castration never occurs; the child continues to be the illusory 
phallus for the mother and is incapable of moving to the next level. Thus, if he does not understand 
the law of the male parent, he does not understand the laws of the world either.

It is well-known that social order presupposes force, pressure, authority, the power of a 
series of individuals to impose their will on others. For the child suffocated by mother’s irrational 
dominance, being a social actor is annoying. Father did not show him the significance of discipline, 
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so all this system governed by coercion is another overwhelming requirement of blind obedience. 
He is too young, yet tired of being submissive. In addition, he knows that by doing what is 
desirable does not always spare him from punishment, hence he has nothing to lose. On the 
contrary: he can reverse the order and be in the category of the mighty who create the law. He 
will be feared and respected; he will defy all those who rejected him; he will have the occasion 
to pay his mother back for what she did to him.

Camouflaged by his false self, he heads towards petty theft, shoplifting, robbery, etc. 
Aggressiveness, more than anything else, fits him like a glove. Supposing that, in extreme 
situations, the minor becomes a serial murderer, it may be because, as Biven suggests, he wants 
the appearance and disappearance of the mother, who is constantly brought to life in order to 
be killed again and again [13].

3.2 Alone or part of a group?

The underage perpetrator looks for excitement and adrenaline. Being reduced to psychological 
inertness by the unhealthy attachment to the mother, he needs to play a part where danger and 
risk make him feel alive. He may be inadequate for his other social roles because of the blockage 
at a pre-Oedipal stage, but he is ready to be ‘successful’ as a wrongdoer.

Adolescents of this type are usually introvert persons, often shy and unassertive in day-to-
day activities. It is problematic for them to perform the multitude of roles human duty demands, 
which makes them tend to fail as pupils, friends, etc. Isolated from the conforming majority, 
they either remain on their own as offenders, or prefer a group that shares the same principles. 

When they are by themselves, they are ‘original’ and consider they can have initiative. They 
are unique, rebellious, fighting against the whole universe. Nobody tells them what to do; they 
finally rule. They are of course as depersonalized as always, without realizing it, and that is the 
reason why their dissatisfaction remains. Repetition of the offence does not improve their self-
esteem; on the contrary, anxiety becomes deeper and deeper, and they grow lonelier.

When they seek the company of other juvenile delinquents, they fulfil the secret wish of being 
accepted, understood and appreciated by a larger number of people, as “the deepest need of 
man is the need to overcome his separateness, to leave the prison of his aloneness” [6]. Gaining 
the approval of others gives them comfort, and these others are now perceived as their true 
family, a family who initiates them in the realm of lawbreaking. They ‘socialize’, interpret rules 
in their own manner, communicate and learn through reciprocal induction. Nevertheless, the 
dissolution of frustration is impossible again, because their instincts prevail instead of reason.

4 Discussions and conclusions

The juvenile offender who is the product of an engulfing single mother becomes so because 
he is deprived of the benefits of a relationship with two responsible adults. The absence of the 
father is a huge handicap from the outset. When accompanied by mother’s irrationality, it ends 
in disaster. The only role model left proves unsuitable and harmful.

Society is constantly concerned with finding the right measures to reduce juvenile delinquency. 
To attain this goal, free counselling of single mothers should perhaps be considered as a large-
scale plan. In a country like Romania, – where such initiatives are present as a series of rather 
peripheral projects for the time being – people are still reluctant to the idea of going to the 
psychologist/ psychiatrist if they do not have severe mental disorders. It is both a stigma and 
a waste of money, many believe. However, if attractive national programmes emphasising the 
importance of counselling were implemented for single mothers, these women would not only be 
better informed but also advised how to overcome emotional obstacles and help their children 
develop harmoniously. Our contention is that once they have been encouraged to (re)discover 
their potential, to find their inner equilibrium, they will be able to guide their little ones in the 
right direction, to offer love under the form of active care for the life and growth of their children. 

In this way, symptoms of maternal destructiveness could be detected and stopped in due 
time. After all, it should not be forgotten that “mother can give life and she can take life. She 
is the one to revive and the one to destroy; she can do miracles of love – and nobody can hurt 
more than she” [6].
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Abstract

The field of human rights is largely dominated by the legal scholarship and focuses on the 
history and the developments of the international/ European provisions, as well as on their 
impact on various domestic legislations and jurisprudence. For researchers in social sciences in 
general, and sociology in particular, human rights have only recently become a topic of interest. 
Although this subject has already been approached by Durkheim and Weber, it was not until the 
twenty-first century that specific preoccupations towards a sociology of human rights emerged. 
Prompted by the contemporary challenges of globalization, this newly nascent perspective aims 
to explore the socio-economic foundations of human rights and to explain why, under what 
conditions and with what effects human rights violations occur (Morgan, 2009). Our paper 
applies this sociological approach of human rights to the particular study of prisoners’ rights in 
Romania. Its aim is to present a theoretical and methodological framework for analyzing the 
context, causes and costs that human rights infringements raise both for prisoners and prison 
management. The paper is an introductory work within the project „Prisoners’ rights. Romania 
in the European context”, interrogating the premises towards a sociology of human rights in 
Romanian prisons.

Keywords: sociology of human rights, prison, rights bundles, rights conditions, rights effects.

1 Introduction

According to the available data, about 800.000 persons were incarcerated in Europe in 2013 
[1]. Regardless of the purpose for which it is used, either to deter, to incapacitate or to rehabilitate 
the offenders, there is a large consent both in the European political circles and the academia that 
the experience of imprisonment should be framed in a human rights-based approach in order to 
be truly effective. Considerable efforts have been made over the past decades by the European 
Union to promote a penal climate based on the human rights principles and the recognition that 
“prisoners’ have equal status and values rather than being considered second-class citizens” [2].

Unlike the Western democracies, which have a long political, legal and cultural tradition in 
protecting human rights (including those of prisoners), Romania is a post-communist country 
that begun only after 1990 to incorporate the rhetoric of human rights on its political and legal 
agendas. Yet, although important penal reforms have been adopted, the country continues to 
experience serious deficits in providing a decent experience of imprisonment. Romania has one 
of the highest rates of incarceration in the European Union as well as one of the highest rates of 
prison overcrowding. Currently, there is a deficit of 14.383 accommodation places, forcing almost 
75% of Romanian prisons to operate over the designed capacity. The reports of the European 
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 
(CPT), as well as the evaluations conducted by different national NGOs have drawn attention to 
the dreadful conditions of confinement that can be found in many Romanian prisons, especially 
with regard to overpopulation, bad hygiene conditions and inadequate medical treatment. As 
a consequence, Romania occupies a dishonourable first place among the EU Member States 
regarding the number of ECtHR (European Court of Human Rights) convictions for improper 
conditions of detention and violations of human dignity.
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The literature on human rights in general, and on prisoners’ rights in particular, is largely 
dominated by philosophy and legal scholarship. These studies have analysed the history and 
the developments of the European legislation and jurisprudence, as well as their impact on 
various domestic prison legislations. For researchers in social sciences in general, and sociology 
in particular, human rights/ prisoners’ rights have only recently become a topic of interest. 
Although precursors of sociological approach can be found in the classical works of Durkheim and 
Weber, it was not until the twenty-first century that specific preoccupations towards a sociology 
of human rights emerged. Prompted by the contemporary challenges of globalization, this newly 
nascent perspective aims to explore the socio-economic foundations of human rights and to 
explain why, under which conditions and with what effects human rights violations occurred [3]. 
Our paper applies this sociological approach of human rights to the particular study of prisoners’ 
rights in Romania. It advances a theoretical and methodological framework for analyzing the 
context, causes and costs that human rights infringements raise both for prisoners and prison 
management. In this context, the paper aims to identify the premises for a sociology of human 
rights in Romanian prisons, a topic addressed within the research project “Prisoners’ rights. 
Romania in the European context.”

2 Towards a Sociology of Human Rights

The history of the relationship between sociology and human rights is as long as the history 
of sociology itself, in the light of the tense relationship between social sciences and moral in 
general and of the anti-relationship between the methodological holism and the methodological 
individualism in particular. In the same time, sociology has set as its main unit of analysis, 
the society, which traditionally has been examined at the national level. On the one hand, 
such a (theoretical and methodological) perspective has been considered problematic, given the 
global nature of human rights. In this context, in the twentieth century the research on human 
rights was rather “confiscated” by the philosophy and the legal sciences, perspectives for which, 
however, there are – undeniable – thorough scientific and societal arguments. On the other 
hand, human rights – even if they are global in nature and may be perceived as a “utopian” 
project (an ideal towards which the society aims) – become “real” and “tangible” as soon as 
they are transposed into national laws. The way this transposing/ implementation takes place is 
socially and culturally conditioned, hence the need for a sociological approach [4].

The theoretical and methodological foundations for asserting the sociological preoccupations 
in the field of human rights as well as for explaining the earlier refrain of sociology to develop 
a particular strand of sociological research of human rights have their origins in the classical 
writings of E. Durkheim and Max Weber. The specific preoccupations towards the sociology of 
human rights are, however, of more recent date. More precisely, it was not until the twenty-first 
century when the first robust attempts to substantiate a relevant theoretical and methodological 
approach of human rights emerged.

2.1 Mark Frezzo’s sociological framework of analyzing human rights

The sociology of human rights aims to study the human rights as a social construct, “its 
emergence and development, its uses and abuses, its functions for capitalist economy, its place 
within the structure of modern society as a whole” ([5], p. 3). The structured approach for an 
emerging sociology of human rights is provided by M. Frezzo (2015). He defines three specific 
research lines of the sociology of human rights which virtually overlap with the investigations 
conducted on the major aspects of the human rights “cycle”:

1/ “economic, political, social and cultural circumstances or rights conditions” permitting 
to the NGOs and SMOs to “translate” the rights claims and violations into “legitimate claims”;

2/ “current trend through which legitimate claims, once filtered by political and legal 
systems, are implemented as policies, laws and institutions”: the specific demands for protection 
and entitlements that aggrieved parties make on policymakers; are designed to inspire and 
compel policymakers to create (new) legislation.
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3/ phenomenon of “rights effects investigated in relation to the interaction or lack of 
intervention of the new policies and laws within the nation-states “altering the power relations 
between the social actors” ([6], p. 22).

To these three scientific concepts, which are operational within the sociological approach of 
human rights, the “canon of human rights” i.e. the typology established by the laws, is adding: 
the translation of individual and collective rights into state’s policy and specific legislation; “the 
collection of authoritative texts” that serve as reference points in the debates on the successes 
and failures, the uses and misapplications, the history and future of human rights ([6], p. 170). 

Advocating for a critical reappraisal of the classical categories of rights, Frezzo (2015) 
proposes a new typology adapted to the contemporary challenges of globalization, as follows:

a/ first-generation civil and political rights, “guaranteeing individuals protection from 
abuse, humiliation, exploitation, exclusion, but also representation in politics, and participation 
in social life” ([6], p. 169); “promoting liberty”;

b/ second-generation economic and social rights, “guaranteeing individuals a range of 
programs in health, education and welfare”; “advancing equality”; ([6], p. 169-170);

c/ third-generation cultural and environmental rights, “guaranteeing collectivities access 
to indivisible cultural and environmental goods”; “expressing solidarity”; ([6], p. 170);

d/ „rights bundles” and alternative developments of intersecting rights, “normative 
proposals (…) that cut across the three abovementioned generations of human rights”; “term 
borrowed from the academic field of property law, in which it is used to designate interrelated 
rights that are attached to a parcel of real estate (Klein and Robinson, 2011)”; “consists of 
packages of organically connected rights that are designed not only to compensate for the 
deficiencies of the existing human rights canon, but also to inspire innovations on the part of 
policymakers.” ([6], pp. 170-171).

The sociological approach is thus build around the „deeper understanding of how human rights 
– or more precisely, novel ways of conceptualizing, institutionalizing, and practicing human 
rights – “circulate” through the world ([6], p. 55). The concept of “circulation” is introduced by 
Frezzo in order to clarify the empirical coverage of another concept, namely “diffusion”. More 
specifically, according to the author, the idea of circulation has a prevalent societal dimension 
and eliminates the traditional understanding of up to down diffusion. Rights circulation is the 
cycle though which human rights go ([6], p. 171); the circuits through which human rights 
pass ([6], P. 69): the circulation process from the generation of a grievance under specific 
rights conditions (weather economic, cultural, environmental, or otherwise) to the translation 
of a grievance (through allusions to the human rights canon) into recognizable and actionable 
rights claims (e.g. for development policies that protect cultural and environmental rights), and, 
finally, to the implementation and enforcement of state policies with tangible rights effects (i.e. 
changes in power relations).

3 Emergent Perspectives for the Study of Prisoners’ Rights

The current study intends to explore the prisoners and prison staff’ perceptions on the types 
of inmates’ rights most commonly violated in Romanian prisons, the contexts in which these 
violations occur, the causes and the aftermaths of these violations. Using Frezzo’s (2015) 
sociological perspective described above, the study attempts to provide an in-depth assessment 
of the prison experience, with a main focus on the aspects related to human rights in prisons. While 
examining human rights and contemporary society in relation to globalisation, a normative term 
is theoretically defined by Frezzo, namely “rights bundles”, or packages of intersecting rights. 
This concept lies at the core of our methodological approach, allowing us to study at the micro 
level (i.e. the prisons as closed institutions) the circumstances, the causes and the effects of 
human rights violations and abuses.
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3.1 Levels of investigation:

1/ Legal: Dignity, human rights and liberties, the free development of the human personality, 
justice and political pluralism are considered as “supreme values” by the Romanian Constitution 
(1991) [7], as well as the universality of the rights and liberties, the equality in rights and 
the non-discrimination are general principles that circumscribe the implementation and the 
practice of human rights in Romania. While the Romanian Constitution provides the general 
(democratic) framework for human rights and liberties protection in Romanian in accordance to 
the international and the European rules and regulations in this field, the prison law [8] specifies 
the offenders’ rights during incarceration, also claiming “the respect of fundamental/ human 
rights” [8]. This legal framework makes the context and provides the legal circumstances to 
be investigated within the project.

The abovementioned prison law [8] privileges a multifaceted view on prisoners’ rights: from 
its first articles, a multitude of universal and specific rights abounds in the text of the law, 
culminating with a specific section dedicated to prisoners’ rights and liberties (chapter V – The 
Rights of convicted persons). This multidimensional perspective transpiring from the law allowed 
us to define five packages of intersecting rights specific to prisoners, each with its own key-
concept operational within our methodological framework:

a/ the right to a decent life in prison:

Key-concept - DECENCY = “the right to the nutrition, public hygiene, healthcare and mental 
care” (“the right to longevity” ([6], pp. 170-171)); “opportunities for prisoners to keep themselves 
and their living area clean, spending time out of their cells, and have access to privacy” ([9], p. 
331).

b/ the right to the full development of the person:

Key-concept - PERSONAL DEVELOPMENT = “the right to the education and vocational training, 
information, leisure time, and lifestyle options necessary for discovering and nurturing one`s 
talents, interests, and [prosocial] identity” ([6], pp. 170-171); “spending time in a purposeful 
and constructive way (…) enabling prisoners to develop their potential, gain a sense of direction, 
and prepare for release” ([9], p. 318).

c/ the right to a social life during incarceration:

Key-concept - SOCIAL LIFE= “the degree to which prisoners are encouraged to maintain links 
and develop their relationships with their families and significant others from the outside” ([9], 
p. 327).

d/ the right to a civil life in prison:

Key-concept - CIVIL LIFE = the degree to which prisoners are encouraged to develop civic 
engagement through voting and active involvement in prison community problem solving.

e/ the right to personal integrity and safety:

Key-concept - PERSONAL INTERGRITY AND SAFETY = “the right to inhabit space that is free 
of physical violence, psychological abuses, but also of the structural violence stemming from 
racism, class structure, sexism, homophobia, and xenophobia” ([6], pp. 170-171); “the feeling 
of security or protection from harm, threat, or danger, plus trust in the environment” ([9], p. 
302).

2/ In the specific context of incarceration, offenders` and prison staff` perceptions (see 
Table 1). The main categories of rights included in the methodological approach are the five 
categories of rights bundles defined above. They all serve as central concepts for the analysis 
and interpretation of offenders’ rights. A survey will be conducted in eight Romanian prisons in 
order to analyse, first, the rights conditions, then the rights awareness and circulation and 
the practice of human rights. In this way, the perception trends on human rights respect / 
abuse within the Romanian prisons are captured in a comparative perspective: on the one hand, 
in the view of the offenders and, on the other hand, at the level of prison staff.
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Table 1: Methodological model for the study of perception on human rights within Romanian prisons

Sociology 
of 
Prisoners’ 
Rights

Research Dimensions

Rights 
conditions

Rights 
awareness 
and circulation 

Practice of human rights Level IV:

Rights effectsRespect vs 
Abuses Causes 

Perception

 

Rights bundles

(Offenders` specific rights)

Prison 
environment 
physical 
economic 

social 

cultural

civil 

Accumulated 
knowledge 

Prevalence 
of abuses 

Legal i.e. 
deficit of 
legislation

Institutional 
i.e. poor 
prison 
management, 
lack of 
procedures

Prison staff i.e. 
old mentality, 
poor training

Prisoners 
i.e. lack of 
education 

Power relations

DV: changes in 
power relations

IV: rights 
infringements in 
prison

MV: “moral 
performance”

Controls i.e. 
prisoners’ age, time 
served 

The model summarised below provides the framework for gathering comparable data on the 
perception on human rights in the closed universe of prison. It also allows us to examine two 
other important variables, e.g. rights awareness and circulation within the prison, which are 
considered as pre-conditions for the formulation of legitimate claims by prisoners.

With respect to the rights effects dimension, our general hypothesis is that the higher is the 
prevalence of (perceived) infringements of prisoners’ rights (independent variable), the more 
profound are the changes in power relations (direct variable) within the prison milieu, and 
especially in the prisoners relations to the staff, the Prison Administration, the state authorities 
and the supra-national authorities with specific competences on human rights. At this level, the 
concept of “moral performance” [9] is introduced in the model as a moderator variable in order 
to test the way(s) it may influence the direction and strength of the relationship between the 
independent and dependent variables.
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Abstract

Emotional and behavioral disorders in children and youth, and their co-morbidity with juvenile 
delinquency mark significantly ontogenetic evolution, but also impact hardly on community and 
society evolution and dynamics. In the absence of adequate interventions, studies suggest 
the potentially progressive dysfunctional life trajectory of vulnerable persons, from difficult 
behaviors to delinquency. Effective interventions should target multiple levels and dimension 
of risk factors for individual development. An example of socio-psychological intervention is a 
therapeutic community, an intensive and comprehensive intervention model. In this paper, we 
will investigate professionals’ beliefs about discipline. Also, we will highlight the key elements 
of a therapeutic community and we will investigate potential opportunities and obstacles in 
developing this model in schools or remedial/custodial centers from Romania.

Keywords: therapeutic community, disciplinary philosophy.

1 Developmental psychopathy – an interplay between vulnerability 
and risk

Human development is a multi-dimensional and multi-factorial dependent adventure, an 
interplay between genetic and hereditary predispositions as potentiality, and environmental 
factors that define individual’s ecologic niche, who will determine what predisposition, potentiality 
become real and what not. This interplay between genotype and environmental factors are 
studied by the developmental psychopathology, in order to find out the main influences and main 
periods in which individual’s ontogenetic development turns to healthy or maladaptive path [1]. 
There are three main concerns and questions scrutinized by development psychopathology: 1. 
How and what similarity and differences between individuals influence the decision for a healthy 
or maladaptive path in life; 2. The factors that generate different psychological functionality in 
individuals over time (internal, personal factors as genes, personality, cognitive schemata, etc., 
and/or external factors, such as family, community and cultural characteristics, etc.); 3. The 
impact of individuals’ life experiences and psychological factors (coping strategies, the locus 
of controls, learned helplessness, etc.) on his/her mental health [2]. These questions could 
be addressed from different perspectives: psychological, sociological, biological, and cognitive 
sciences’ perspectives. Theirs answer impact strongly on any levels of interventions: primary, 
secondary and tertiary.

There is scientific evidence for a progressive dysfunctional pathway for vulnerable individuals 
(from difficult temperament, temper tantrums, oppositional defiant disorder, conduct disorder, 
to juvenile delinquency, and even personality disorder). This pathway may look implacable, 
especially if the environment and personal life history are abundant in risk factors [3]. A 
significant modality to stop and reverse the down spiral of this vicious cycle is the society early 
involvement, through early identification of people at risk, and implementation of preventive 
intervention programs [2]. Seemingly Effective interventions proved to be multi-dimensional 
(individual, familial, systemic, and so on). The therapeutic community is one of this type of 
socio-psychological intervention.
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2 Intervention – education and (self) discipline

An efficient education or intervention will have not only to solve a here-and-now situation/
symptom but to teach and develop abilities for life: strategies and techniques that will empower 
the individual to cope with similar future situations in an efficient and socially acceptable manner. 
The focus should be on the process of transfer of the learning that takes place in educational 
and/or therapeutic context.

The acts of indiscipline, the manifestation of a behavior that contravenes accepted and prior-
established rules of conduct in specific context, is a frequent modality disturbed children and 
youth uses to express their unpleasant feelings (anger, frustration, sadness, fear). So, what 
disturb the environment and affect the most the others and the relationships with the others are 
the behavior (not the inner turmoil and the unpleasant feelings of the perpetrator). The focus in 
a (rapid, superficial) intervention will be mainly on behavior modification. Behavior modification 
will be obvious either by reduced/extinguished inappropriate behavior or for teaching/reinforcing 
new/more frequent appropriate behaviors. But behavior is just a symptom of perception (the 
apperception of an event), cognition (interpretation of the event), and emotion (the emotional 
state evoked by the specific/personal definition/interpretation of the event) [4]. A real and 
sustainable behaviors modification should take into account these relationships between 
perceptions, interpretation (cognition) and emotion that are, ultimately, expressed in behavior. 
Otherwise, an intervention that focused only on behavior and implements indiscriminative 
reactive measures (bad behavior – prescribed sanction/punishment) will have the effect of a 
make-over action on a rush will cover/hide (temporarily) the effect, but will not treat the infection 
(the cause/source). And the source will surface again after the powder is gone or will rise in a 
different place or in a different form. A profound, sound and sustainable behavior modification 
will address personal irrational beliefs that sustain inappropriate patterns of behaviors, but not 
before activating intrinsic motivation for change.

There are different disciplinary philosophies and approaches. The main differences are between 
reactive and proactive approaches. A reactive approach focuses on inappropriate, breaking 
previously stipulated rules behaviors manifested by an individual and on applying inflexible, not-
negotiated sanctions. There are little emphases on underlying causes, on assessing behavior’s 
contingencies (antecedents, triggers, and consequences) and functions. This disciplinary 
approach does not implement programs for teaching and developing helpful abilities, such self-
regulating emotions and self-controlling impulses, pro-social skills, conflict management skills, 
solving problem skills, and so on, neither prior to the bad behavior, neither post-manifestation 
of the behavior.

The proactive, positive disciplinary approach aims to develop these abilities for life, to 
prevent conflict, and to implement restoration and repairing measure after a conflict affects the 
environment and the relationships. The proactive positive disciplinary approach has its roots 
in the work of Alfred Adler and Rudolf Dreikurs on democratic education and parenting [5], 
and in positive psychology [6] [7]. Jane Nelsen [5], and consider that an “effective discipline 
that teaches” have to offer a sense of connection (belonging and significance), demonstrates 
respect and encouragement, is long-term effective because teaches important social and life 
skills, developing individual’s power and autonomy. Positive education and positive discipline are 
contextualized, tailored on individual’s specific characteristics, is preventive and formative [8]. 
Assuming this positive philosophy and practice of education and discipline will offer to schools 
the opportunity to develop in genuine therapeutic communities.

3 Therapeutic community model
A therapeutic community is an intensive and comprehensive therapeutic model, initially developed 
for treating drug addiction, but generalized to a different type of populations with special needs. 
[9]
As a socio-psychological treatment, therapeutic community uses community itself as therapist 
and teacher in the treatment process, offering a very structured, well-defined and continuous 
operational program. Community includes social environment, peers’ interrelations, adults’ 
role models. The treatment will be specific for specific disorder/need, adapted to individuals’ 
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characteristics [9].

TC – an intensive and comprehensive model of social and psychological treatment, focused on 
children and youth with different types of problems, necessitating a long-term treatment.

TCs encourage participants to examine their personal behavior to help them become more pro-
social and to engage in “right living”— considered to be based on honesty, taking responsibility, 
hard work, and willingness to learn [10].

In a therapeutic community, personal change is facilitated by all activities and interpersonal 
relations, is nurtured by positive peer communications and enhanced by social learning. Working 
on a cognitive paradigm, the members of a therapeutic community will acknowledge the 
interdependence between cognitions, emotions, and behaviors, and will develop the sense of 
responsibility for own behaviors and mastery of active role in personal alteration of behavioral 
self-defeating patterns, through cognitive restructuration, emotional self-regulation, and 
impulses-control. These abilities learned in the therapeutic community will be transferred and 
used in individuals’ life space, as long-term efficient life abilities [11]. 

Discipline culture of the school is based on an individual and collective understanding of socially 
appropriate behavior. This understanding was formed through the experimenting different 
behavioral situation and assessing them. Different people have different approaches and 
understanding of socially appropriate behavior.

The core aspect of TC’s is to understand bad behavior as a defense mechanism, as an externalization 
of dysfunctional beliefs of a person that survived from own life, a social consequence of past 
experiences.

There are some key assumptions:

•	 The inappropriate behavior is always well-justified at individual level (sticking to own 
irrational beliefs is a modality to preserve the sense of controllability and predictability 
of the world) and always fulfills a function (attention seeking, payback/revenge, power, 
retreat/avoidance);

•	 A less structured social space means a lack of appropriate behavioral models;

•	 The behavior must be understood in ecological context (or life space);

•	 Punishing inappropriate behavior doesn’t mean that we eliminate the cause of behavior 
or prevent its recurrence (we just deny the function of the behavior);

•	 Modeling behavior in life space by actively involving the child is a constructive strategy.

4 Opportunities and obstacles in transforming schools in therapeutic 
communities

Our interest is focused on assessing the Romanian educational system’ beliefs about positive 
education and discipline, which are the foundation of a therapeutic community, and its readiness 
and willingness to shift from a traditional, more reactive approach of discipline to a positive, 
proactive disciplinary paradigm.

For this purpose, we elaborate a SWOT analysis of the positive discipline and we use this 
instrument to identify the opinion and attitudes of specialists in education, from pre-university 
and university level regarding strengths and weakness of positive discipline, and possible 
advantage and disadvantage of implementing it in Romanian educational system.

In term of strengths, the main aspects highlighted were grouped in few categories: effects on 
the school environment, effects on adult-child relations, impact on educational and therapeutic 
approach, and impact on understanding and interpreting children and emotional and behavioral 
disorders in children.
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Positive discipline is seen as suitable to create a supportive, trustful, and non-violent 
environment, to develop a culture based on human and children rights.

The children/students-adult relations in positive discipline is considered to be characterized 
by genuine reciprocal respectful and solid, respecting individual dignity.

Regarding the focus of educational and therapeutic processed, the respondents consider that 
positive discipline applies principles adapted to the children’s ages and levels of development, is 
oriented to the causes, not only to the symptoms, aims to modify behaviors through cognitive 
restructuration of dysfunctional beliefs, thus having long-term positive effects.

Although, the main benefits regard children development, adjustment, and well-being. 
Positive discipline guarantees healthy emotional and social developments promote children’s 
self-discipline, and sense of security and respect. Positive discipline helps children to have 
positive self-esteem, self-confidence and encourages children’s autonomy and responsibility and 
develops important social skills like communication skills, empathy, and solving problems skills. 
Also, by using a positive approach may reduce negative manifestation between students, such 
as humiliations, and bullying.

The weak points were connected with predominant misconceptions about discipline, and 
the educational system’s inertia and educational politics which encourage traditional approach. 
Positive discipline needs a great deal of time invested (time that is devoted almost entirely to 
overload curricula), and energy and the results are not immediately, which can generate teachers’ 
frustration and de-engagement. Schools operate according to a quantity-over-quality rule, and 
are reticent of granting supplementary human and time resources for something perceived 
as secondary (?) to curriculum and academic progress Very important, another drawback is 
represented by teachers’ insufficient initial theoretical knowledge and practical skills needed in 
applying positive discipline’s principles and methods. 

As advantages, the respondents have mentioned the efficient conflict management strategies, 
developing a prone-to-learning environment, the possibility of paradigm change.

The main disadvantages reported were the possible confusions between positive and 
permissive approach, insufficient school-family communication that will impede on positive 
discipline efficacy, the lack of general acceptance of the method by all the teachers from the 
school.

5 Conclusions and recommendations

In order to become a therapeutic community, the school must embark on a transformative 
journey following a certain route.

1. Developing a new understanding of its roles, especially the social roles. Usually, the schools 
are defining in term of academic values and progress, and less in terms of social spaces.

2. Discovering its own values and perspectives on social functioning and behavior modification. 
After the family, school is the second important agent of socializations. Even if it cannot substitute 
entirely the family, school and its actors, teachers and other specialists, should assist children 
in their process of becoming autonomous, responsible and productive citizens, by nurturing pro-
social skills. When the family fails, school have the opportunity and the responsibility to assure 
chances for success.

3. Re-shaping its organizational culture. Organizational culture should reflect scientific and 
empirical-based data, to prevent the perpetuation of archaic, inefficient and, even, harmful 
concepts, attitudes, and practices.

4. Designing an active, action-research type of action plan in order to develop a joined 
understanding of appropriate values and behaviors. The process of constructing such a model 
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should be a collective effort, with all stakeholders actively involved in its development. 

5. Learning through implementation. Formative assessments, periodical re-visitation of 
intervention plans, response to intervention method will permit fine tunings of the techniques, 
and will enhance intervention’s efficacy.

6. Monitoring and refining the model. A continuous asses-plan-do-review circuit will offer the 
relevant information for improving and refine school disciplinary policy and measures.
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Abstract

Following E. Goffman, we can discern three stages in the evolution of a community sentenced 
person: the pre-probationer phase, the probationer phase and the ex-probationer phase. Each 
of these stages is important, in a detailed analysis, but we choose the last one as framework 
research, in a careful attempt to measure the impact and durability of the probation work and 
in a respectful tentative to complete the Goffmanian analysis, whether the American sociologist 
treated in depth only the first two of the phases. The Moral Career of the Mental Patient gives 
us another useful tool, the concept of career, which allows one to move back and forth between 
the personal and the public, between the self and its significant society. Further on, we look at 
the passages from one phase to the other, especially we are looking for rituals of becoming ex-
probationer, whether the first day after is in the large community or… in the prison community, 
taking into consideration the neo-Durkheimian literature on ritual, and a specific issue (Reentry 
as a rite of passage, S. Maruna). Methodologically, we will operate with the distinction and 
interplay between trajectory and biography, using Qualitative Analysis for Social Scientists (A. 
Strauss), and will borrow the perspective from The First Morning After… (J.- C. Kaufmann), in 
searching of the intimacy of every day life.

Keywords: Probation, E. Goffman, career, trajectory and biography, J.-C. Kaufmann

1 Introduction

A sociological research oriented towards the prison environment with its unwanted effects 
(the research was part of the project ‘Deculturation as effect of detention. Resocialization in 
the context of the regressive and progressive regime of prison sentence execution’, directed by 
Professor Petronel Dobrică and financed by the National Council for Scientific Research in Higher 
Education in Romania, for the period 2009-2013) gave us the opportunity to understand the 
importance of the reintegration rituals of the former prisoners. Telling about his experiences 
in the penitentiary and outside of it, one of the prisoner showed why has not been visited by 
anyone, even by his own parents:

For the first time, when I got out of jail, my father have organized a kind of celebration 
dedicated to me, like a wedding… putting the table in the courtyard, to which he called the 
relatives and neighbors. Taking them as wittnesses, at a given moment, he raised up and told 
me: You were wrong and you have served. From now on we can erase everything with the foam 
and we resume our lives. But if you are wrong once again - we are all, here - I consider that I 
have no more child.

And so it was... The son (maybe we can call him the prodigal son) has come again in the 
penitentiary and his parents were no longer wanted to know about him, at least they did not 
visited him in the penitentiary. Because they all were placed within the framework of the 
reintegration ceremony, with its very practical effects, directly observable.

Since then, in Romania has radically changed the regulatory framework (mainly by the entry 
into force in February 2014, of a new criminal code and a new criminal procedure code), which 
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has led to the dramatical change of the ratio between the number of persons in prisons and the 
number of persons placed under the supervision of the probation services: 28000 prisoners / 
42000 probationers, at the end of the year 2015.

On to each of the supervised persons we have to let us ask ourselves the same question: 
what is the fate of them after the end of the period of collaboration with the probation services? 
This issue is a beginning in finding out the answer to this question, a thorough research, 
for this purpose, being initiated by the Romanian National Probation Directorate within the 
Ministry of Justice, as Project Promoter, in partnership with Rogaland Probation Office, Norway: 
Strengthening the capacity of the Romanian probation system for delivering effective alternative 
to prison interventions, part of the RO 23 Programme `Correctional Services, including Non-
custodial Sanctions`, funded by Norwegian Financial Mechanisms 2009 – 2014.

For such a research, we have the conceptual landmarks developed by E. Goffman. First of all, 
we take into account the two-sided quality of the concept of career: One side is linked to internal 
matters held dearly and closely, such as image of self and felt identity, the other side concerns 
official position, jural relations, and style of life, and is part of a publicly accessible institutional 
complex. [1]After that, following E. Goffman, we can discern three stages in the evolution of a 
community sentenced person: the pre-probationer phase, the probationer phase and the ex-
probationer phase.

The research is a qualitative one, in our intention similar to the proposition of Strauss, A. 
(1987), in Qualitative Analysis for Social Scientists, where we find an important distinction, 
between biography and trajectory. On the one hand, an individual`s life and all the experience it 
encompasses may be thought of as a biography, which is made up of a past, present and future. 
And on the other hand, in an adapted definition, [the criminal] trajectory is defined as the […] 
course of an [offender], and the total organization of work to be done over that course, plus the 
impact on those involved with that work and its organization.[2]

Among the methodological instruments used in research are: the analysis of the statistical 
database and of the relevant documents from the probation files (evaluation reports, supervision 
plans, certificates etc.), then the qualitative interviews with the probation counsellors – case 
managers for probationers chosen as representative for this study, and primarily interviews 
with such persons and/or members of their families and with their neighbors (in one case). This 
research is limited to Bucharest and its proximity, the probationers being registered in Bucharest 
Probation Service and in Ilfov Probation Service.

2 A story about success grounded on freedom to work

From the institutional point of view, after having committed two driving offenses (driving 
a vehicle without a license and driving on public roads under the influence of alcohol), IB has 
been convicted, being placed under the supervision of the probation services, for a period of 
2 years and 7 months. The first part of the probation period (7 months) has collaborated with 
the Probation Service from Suceava (a county in the northern part of Romania, in which they 
lived, IB and his family), then (24 months) with the Probation Service from Ilfov, a county next 
to Bucharest, where he moved with his family, having a stable and well paid job. From the 
probation counsellor`s perspective, the one who work in Ilfov County, IB was not only a person 
who has complied with the institutional rules and with the penal restrictions, but especially a 
man who understood to develop his own life, mainly familial and professional.

From his point of view, it was an accident. According to a custom of the organization in which 
he worked, IB has participated at the ceremony in the feast day of the birth of an workmate. 
After several glasses of alcohol he has returned to the household of the extended family and 
after a quarrel with his wife and her mother he goes up driving an automobile owned by a friend. 
Disturbed by the alcohol and strife, in the absence of a driving experience, has collided with a 
telegraph pole, not injuring somebody. He has been judged and convicted with a community 
sentence for a period of 31 months, without passing through the police custody or prison.
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The first day of collaboration with the probation service was like the first day of school, with 
emotions, as he says, feeling responsibility and some fear of the unknown. Then, he felt fear, 
too, in the circumstances in which was facing a sometimes drastic alternative: you will respect 
the penal restriction, living in freedom, or you will go to the prison... In other words, in probation 
he felt only the fear of a possible detention, experience that has not have it even in prison, nor 
in police custody.

He equally remembers the last day of collaboration with the Probation Service from Suceava, 
and the last day in the Probation Service from Ilfov. Receiving the approval for the transfer of 
supervision, he was relieved, not so much due to the fact that the probation counsellor from 
Suceava acted more directly/strictly, as due to the fact that she has a realistic appreciation for 
IB and the possibility to develop his professional career, being together with his family in a more 
stable financial situation.

The last day of collaboration with the Probation Service from Ilfov was marked by a little 
ceremony (without public), an event organized by the probation counsellor - case manager who 
was handed IB a diploma, congratulating him for ‘the successfully completing of the probation 
period and for his evolution during this period`. It is remarkable that he first tell us about 
this simple but kind-hearted ritual and afterwords about the official and slightly depersonalized 
necessary steps towards judicial rehabilitation.

The first day after the end of the probation period was the usual one, “in a flow of normal 
things”, a flow of normal things about which we can say that probation has had the ability to 
preserve it, even to reinforce it.

Now (there are 9 months from that last day), he is still working (having two or three jobs), 
living with his family, in a close vicinity of Bucharest, taking care of the present and the future 
of two children whom he thinks will show them that diploma received in the Probation Service, 
telling them especially about the “congratulations which remain”.

3 A story about a very expensive success

The first contact between ARP and the probation service was a temporary one, during the 
preparation of a pre-sentential report. At that time, in 2007, ARP was a girl involved in committing 
robberies, captive in a gang which held away from her grandmother, the most important human 
resource in her family. The judge decided she can remain out of prison, under the supervision of 
the Probation Service from Bucharest, for a period of 5 years and with two special obligations: 
carry on an activity or take classes in school or a vocational training and not to cross the 
territorial limit set by the Court.

In spite of the pre-sentential assessment with important influence on the decision of the 
judge, the beginning of the collaboration with the probation service for the enforcement of penal 
decision has been delayed for a period of two months. Therefore, the probation counsellor has 
informed the judge with regard to the failure of the minimal condition of supervision, to report to 
the Probation Service on the dates set by the latter. Again, the judge decided the young woman 
did not deserve to be sent in the penitentiary and rejected the notification of the probation 
service. Finally, the relationship between ARP and the Probation Service from Bucharest has 
begun, at a given moment with another probation counsellor – case manager.

During 4 years, it was an unconvincing collaboration; adding the consistent violation of two 
of the penal obligations, the probation counsellor once again has informed the judge, and the 
latter sent ARP in the Penitentiary for Minors, in 2011, just a year before the expiry date of the 
probation period.

ARP has served in prison for 2 years and 4 months, being released in the first year of 
application of the new Penal Code, 2014. In these circumstances she has spent 247 days in 
freedom, but under the supervision of the Probation Service from Bucharest (on parole), with 
special obligations: to report to the Probation Service on the dates set by the latter and not to 
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be in certain places or at certain sporting cultural events or other public meetings indicated by 
the Court.

She reported to the Probation Service and resumed the collaboration with the same counsellor 
which has informed the judge with regard to the inefficiency of her first community penalty. A 
special relation, because the probation counsellor – case manager had cooperate mainly with 
ARP`s grandmother, a trusted person.

ARP has a new love relationship and a newborn child, christened on Sunday, 27th of March, 9 
months after the end of the probation period. This important ceremony was well understood, as 
part of the reason for the postponement of the face-to-face contact between us and ARP. Well 
understood, too, was her expressed decision: `We can discuss, but I find it very difficult to talk 
about the past` (her past in probation-prison-probation).

4 A story about an apparently success

After a pre-sentencial evaluation, MGM has been penalized for qualified theft, in accordance 
with the new penal code with support on a daily basis, being assisted on a daily basis for a period 
of 3 months, with the obligation `not to meet with the other 2 offenders`.

This very short probation period (it comprises 6 contacts with the probationer, a home visit, 
6 contacts with the relevant others and two phone calls) have passed with plans/promises: MGM 
was directed towards the specialized agencies but has not got there, had promised that he would 
join the school, but... in the next autumn.

As a matter of fact, MGM had a 3-4 years` experience as a kind of professional thief, stealing 
from the passengers of buses, and even if during the last discussion with the probation counsellor 
– his case manager, said `we will never see again`, he was less credible.

After 11 months from the end of the educative measure, we tried to contact him, but we 
succeed only in some talks on the phone with his grandmother, grandfather and mother, and 
a relevant discussion with neighbors: recently, the police was looking for MGM, `for another 
offense’.

5 Conclusions

The first from the above stories is about the category named Successfully Terminated: it 
represents 74,99% from the archived cases registered in the Romanian Probation System, in 
2015.

IB is one of the person who has benefited from the internal transfer of supervision(by 
geographical mobility, managing to work in a better conditions, ensuring therefore a professional 
mobility.

He did not feel stigma, being ready to talk about his probation period with workmates, for 
instance. Moreover, IB does not seem to be affected by the courtesy stigma[3], whether he 
invited us to visit his home, to meet his family.

The banality of the first day after a successful probation period seems to be a sign of a gradual 
rediscovery of his own biography: the first day after seems to be a non-event.[4]

The second from the above stories is mainly about the category named Pre-release Failure, 
Technical: it represents 3,82% from the archived cases registered in the Romanian Probation 
System, in 2015. Looking to the social destiny of the ex-probationers, like ARP, we can recognize 
a deep immersion in their own biography, and repulsion for their criminal trajectory. [5]

The third from the above stories is about the new category of ex-probationers. Those cases of 
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educative measures registered as successfully terminated, after a to short probation period. To 
short for a real intervention, to short for registering the real situation.
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Abstract

This paper briefly describes the main results of an ethnographic study that focuses on how 
ex-prisoners understand and negotiate their way back into society. The paper is structured into 
three main parts: introduction, the research and findings.

1 Introduction

Research on reentry demonstrated that different factors impact on the outcomes of reentry. 
Age was one of the first factors that were made responsible for a successful desistance. Research 
is replete with evidence that offenders change as they age [12] [2]. Formal and informal forms 
of social control become more prominent with age. Fear of going back to prison, for example, 
becomes more acute with age, as shown by Shover [12]. Indeed it seems that different factors 
becomes prevalent with age. For instance, factors associated to desistance before the age of 18 
are different to the factors associated to desistance after 30s. Hoffman and Beck concluded that 
there is an age related ‘burnout’ phenomenon. If Glueck’s attributed desistance to maturation, 
Gottfredson and Hirschi [6] see desistance as a direct effect of age on crime: offending decreases 
‘due to the inexorable aging of the organism’.

Uggen and Kruttschnitt [16] evidenced gender as an important factor in desistance. They 
concluded that women were more likely to desist than man and the factors associated with this 
process are the same. However, Graham and Bowling [4] found that women seem to desist 
abruptly as they moved into adulthood (e.g. leaving school, forming a partnership, having 
children etc.). For men the process was more gradual and intermittent. While for men the 
most important factors associated with desistance were disengagement from their deviant 
peers, change in identity and maturity, for women having children was of greatest importance. 
Baskin and Sommers [1] examined the desistance process of 30 women (violent ex-offenders) 
and uncovered a number of factors related to decision to stop offending such as: the pains of 
imprisonment, the fear of the sanction, isolation from family and friends, physical and mental 
‘wear and tear’ of crime etc. These factors resonate well with the factors identified by Shover 
[12] among men property offenders.

Ethnicity is also an important actor in the reentry process. Hughes [8], for example, examined 
20 subjects with African and Latino background in US and found four factors of desistance: respect 
and concern fro their children, fear of harm or incarceration, contemplation time away from their 
environment and support and modeling from a dedicated person (a mentor or counselor).

Social structures and bonds play also an important role in the process. Sampson and Laub 
[11] concluded that childhood predictors such as early family experience, discipline strategies 
and so on failed to distinguish between male desisters from those who continued to offend in 
their adult years.

In this respect, Sampson and Laub [11] put forward a social bond theory of desistance where 
job stability and attachment to a partner were key in desistance. Indeed, these ideas were not 
totally new. Gibbens (1984), Knight, Osborn and West [9] and so on demonstrated that marriage 
led to an increased social stability. Being married led to a reduction of drinking and drug use. In 
a more recent paper, Laub et al [14] demonstrated that the ‘good marriage effect ’ is cumulative 
and gradual, like investments, and not abrupt. Therefore, timing and quality of the marriage are 
important. Horney, Osgood and Marshall [7] analyzed the pattern of involvement in offending 
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after release by interviewing the ex-prisoners every month in the first year of release. They 
concluded that the level of involvement in crime is dependent of the ‘local life circumstances’ 
including living with a partner.

Other research argues that not the factors themselves are important but what they mean 
to the person. This observation introduced the idea of subjectivity and narrative change. 
Supplementing the positivist line of research on desistance, Maruna [15] interviewed 55 men 
and 10 women and observed that those who desist tend to undergo a change in personality and 
self-concept. Desisters tend to use phrases like ‘new person’ or ‘new outlook of life’. Reformed 
offenders were more other-oriented, interested in generative behaviour, felt more control over 
their lives and found meaning in life. As he defined it, these elements seem to be a part of the 
‘reform story’. The main contribution of Maruna [15] is his suggestion that individuals should 
be seen more agentic as the agents of their own change. In Maruna’s opinion [15] cognitive 
change is a precursor of the behavioural change. ‘Identity deconstruction’ is necessary to begin 
the process of desistance.

To conclude this section, we can note that research so far identified many factors that can 
influence the process of reentry and desistance. However, the available knowledge is short in 
providing details on how and when these factors impact on the outcomes.

Our current research is an attempt to cover this gap, by providing more inside knowledge 
from the ‘black box’.

2 The research

As an ethnographic research, the study is based on a two main theoretical traditions: one is 
the interactionalism and the other one is the grounded theory. According to the interactionalim 
approach, the focus of the fieldwork is the social actors and their realities, as the participants 
describe them. In this respect, we were very interested in how ex-prisoners understand their 
realities and their interactions. The focus was on the situated character of their understanding 
and interpretations. In order to capture these perceptions we spent hours in interviews, 
observed the release day and the processes following release, applied problem checklists and 
used Photovoice. The grounded theory was used mainly in the data analysis stage where the 
findings were analyzed following the three stages: deconstruction (coding), construction and 
confirmation.

Being an ethnographic study, we were concerned to recruit a wide variety of prisoner’s profiles. 
In order to do that, we used the purposeful sampling method, more precisely the maximum 
variation form as described by Patton [10]. The main variables that we used were: ethnicity, 
length of sentence, age, recidivism, domicile, level of education, marital status and the level of 
support during incarceration (calculated in term of number of visits and telephone).

All participants close to release in Jilava Prison were informed in general terms about the 
research. At the end, we recruited 60 participants, out of which 30 are Roma and 30 are 
Romanians.

Bucharest Jilava Prison is one of the oldest prison in Romania, being established in 1907. The 
prison hosts about 1400 prisoners at any one time, most of them for theft. Jilava is an open and 
semi-open regime prison. According to the Penal Code, only prisoners in these two regimes can 
be conditionally released. At the time of this research, the only obligation of the conditionally 
released person was not to re-offend during the conditional release. All our participants were 
conditionally released – mostly after serving 2/3 of their sentence.

 In order to encourage identification, we asked questions about the cultural and social 
characteristics of their families covering the last three generations (e.g. occupations, languages 
etc.). At the end of the questionnaire they were asked about their ethnic origin. There was 
only one case (out of 60 participants) where all the cultural features made us think that the 
participant is Roma but he stated he is Romanian. We considered him as Romanian in our study. 
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For more information about forced self-identification [3].Once they agreed to participate in the 
study, the participants were asked to provide contact details from the significant ones outside in 
order to be able to stay in touch after release. They were also asked to complete consent forms.

The main data collection methods were observation and semi-structured interview. For both 
methods, detailed protocols were designed and researchers were instructed how to use them in 
the same manner. Interviews were conducted prior to release, after one week from release, after 
one month, after three months, after six months and after one year from release. This paper 
reflects the findings from the first six months from release.

All interviews were recorded and transcribed verbatim. Fieldnotes were also recorded in the 
google doc. The data was analyzed using the grounded theory as described in Strauss and Corbin 
[13] and Gobo [5]. The coding started after the first round of interviews so we were able to adapt 
our approach to the emerging themes.

3 Findings

Based on the data collected from the participants, we noted that ex-prisoners tend to follow a 
process in their journey back home. This process could be deconstructed in five distinct stages: 
pre-release-anticipation, reunion and recovery, activation consolidation and relapse.

Of course, every participant had his own pace and every stage was experienced in an unique 
way. However, almost all of them tended to go through these stages.

3.1 Pre-release-anticipation

This stage is dominated by strong emotions such as hope, anxiety and uncertainty. Hope 
is mostly related to the idea of release and the opportunity to start a new life. Anxiety and 
uncertainty are strongly connected to the idea of release. If they apply for conditional release, 
the date of release, the procedure and the outcome of the judiciary are highly unpredictable and 
therefore perceived as painful and unjust by the prisoners.

When it comes to identity, most of the participants describe themselves as second class 
citizens because they served a prison sentence. Many participants consider this life event as 
deeply stigmatizing and affecting their identity. A smaller proportion of the informants described 
themselves as ‘average john’ or ‘changed man’. The ‘changed men’ look at the prison experience 
as a learning experience. They tend to consider themselves wiser and more knowledgeable in 
working with people.

The main expectations for after release are related to family. An interesting observation is 
that participants use the term ‘family’ in a wide sense. They call family relatives such as: wife, 
children, parents, a nice, a brother and so on. There were also quite a few participants with no 
plans for after release.

One important observation at this point is that before and in the day of release almost all 
participants were optimistic regarding their reintegration prospects and expressed no desire to 
come back to prison. This observation is important in particular for its practice implications.

3.2 Reunion-recovery

This stage lasts on average about two weeks. Immediately after release, participants tend 
to self-confine themselves; they tend to spend more time indoors, avoid going out and travel 
as little as possible. One reason for doing so is that they feel disoriented and confused. Many 
participants reported being tired from so much noise or feeling dizzy from seeing so many cars. 

The first priority of this stage is the family: ‘more time with the family, the kids… ’ (IM), ‘I 
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feel very good. I am among my family’ (BD). Family is re-assessed in the light of the prison 
experience. In most cases, the family tried to support the prisoner while in prison and this 
solidarity triggers some kind of reciprocity in the prisoners.

In the same time, participants still experience prison feelings and behaviours. Some of them 
are waiting for somebody to come and accompany them when they go outside their room; 
some others continues to wake up at 6 o’clock to receive the morning tea and so. Some of the 
participants reported strong dreams and flash backs close to what literature calls post-traumatic 
stress disorder.

Those with no social networks reported social isolation as an important problem of this stage. 
Those not isolated have the first attempts to rejoin their own social networks. This is the case 
in particular with the Roma participants who experience reentry like a collective project and 
not as an individual journey. In their case, extended family and the whole community tend to 
participate in the process of reentry.

In some cases, participants with health problems start procedures for extensive medical 
checks. Some of them attribute these health problems to bad detention conditions: tuberculosis, 
asthma, hepatitis etc.

Most of the participants are still very optimistic regarding their reintegration prospects.

3.3 Activation

After two weeks of ‘honey moon’, participants start being concerned with becoming economically 
active. This is the first priority of this stage. Family and networks are still important for providing 
moral support but also for offering information regarding the available jobs or opportunities. 
Roma participants tend to be slightly more entrepreneurial than Romanians. They seem to be 
more willing to create jobs rather than apply for an existing one. Some of them set up their own 
working teams for constructions. Some others use their artistic talents to become musicians for 
weddings or other parties and so on.

In almost all cases, families and relatives are the ones that help participants find and secure a 
job. Most of the participants do not trust and do not apply for jobs at the employment agencies. 
This dis-trust in the state agencies became obvious in the questionnaires we apply under the 
citizenship section. Almost all informants reported that state does not care about them and does 
not listen to people like them.

In two cases where participants approached the state authorities they were unsuccessful. 
This is also partly because they approached a wrong authority. In one case, for instance, the 
participant approached the mayor for getting a job.

If they have strong social networks, participants tend to find or create a job after one or two 
months from release. If not, they start fantasizing about emigrating. Those who emigrate for 
economic reasons they do so with the help of distant or former friends or extended families. 
Therefore, even in their case, social networks are crucial in becoming economically active.

3.4 Consolidation

Once they find a job and start a new routine, the participants tend to speak less about the 
prison experience and become concerned with other issues. They seem subscribed to a pro-
social trajectory. This does not mean that there are no risks. Due to the fact that they take 
unskilled jobs, usually the salaries are very low. Some of the participants have quite expensive 
lifestyle. Some of them are heavy smokers and half of their salaries is gone on this habit. Some 
others, especially the young ones, would like to go out or go clubbing, or socialize with women. 
All these normal behaviours are usually out of reach for them and place a strong psychological 
pressure on them. Gambling was also an important risk factor for one or two of them. Nether 
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the less, they those employed consolidate a new identities as fathers or husbands and become 
the so-called virtuous citizens.

3.5 Relapse

As time goes by and the limited resources are finishing, participants with no hope for getting 
a job start re-assessing the prison experience. We have heard many times that: ‘Prison is not 
such a bad place. At the end of the day, you get three meals a day and sometimes if you are 
clever, you can find a cigarette or a coffee somewhere’. Old friends are more and more present 
in the life of the participants and provide ideas of how they can become successful. Sometimes 
they offer help but expect participants ‘go back in business’ with them. This is the case especially 
among those with no or weak social networks. One more characteristic of those who re-offend is 
the lack of problem solving skills. In most cases, those who re-offend place themselves in a very 
complex web of problems; some personal, some inter-persona, some social etc.

As a conclusion of this paper, we would like to stress that adaptation to freedom is as difficult 
as adaptation to prison. Participants go through a very complex process of adaptation and 
adjustment and the outcome of this process depends a lot on the individual but also on the 
structures around him.
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Abstract

This paper reports on research from a PhD study investigating the relationship between 
probation officers (POs) and women service users (WSUs), based on video data of one-to-
one supervision sessions and follow-up interviews with participants. The research considers 
competing agendas within UK probation. On one side is the officer/offender relationship involving 
humanistic, forward-looking desistance practices promoting positive relationships with service 
users (SUs); the other side incorporates correctionalist, punitive, risk-focused and managerialist 
approaches. The research presents an examination of how POs juggle these opposing expectations 
on them and their interventions. Influences exerted on practitioners to adopt one or other of the 
practices may stem from pressures emanating from the larger organisation, local office culture, 
awareness of good practice with WSUs, as well as an individual’s personal value system, such 
as belief in giving the WSU a voice. Findings show that the interaction may also be affected by 
POs’ feelings about the person opposite, their offence or their background, which can manifest 
itself in conscious or unconscious micro-messages or masking messages. The research suggests 
that just as SUs put on masks to disguise negative feelings or to feel powerful, so too do POs; 
POs recognise masks and deceptions in SUs, just as SUs are aware of this dynamic with POs. 
Examples from the data show how practitioners struggle with listening to certain individuals’ 
narratives, particularly those relating to sexual abuse. It is suggested that acknowledgement 
of this issue and a supportive response could have important implications for PO training and 
guidance.

Keywords: Video, probation officer, woman service user, humanistic, punitiveness, micro-messages, masks

1 Introduction

The concepts and procedures in this article originate in research by Rachel Goldhill for a PhD 
study on probation work with women service users (WSUs); this project was set up so that 
practice could be observed in a less conventional way. Most research projects use interviews and 
questionnaires, asking probation officers (POs) about their modus operandi. The use of video 
enabled inspection of real-life interaction between POs and WSUs with observable verbal and 
body language, rather than relying on accounts of the participants’ impressions. The methodology 
section sets out the plan for the study which employs exclusively qualitative approaches. It then 
considers good practice in establishing a positive relationship with service users, to promote 
their engagement, because the assumption is made that without such a foundation little work 
can be achieved. Probation workers are aware of often opposing pressures from the organisation 
and their service users. On one hand is a correctionalist agenda - punitive, managerialist, risk-
driven and ‘one size fits all’; whilst on the other side are the constructive, strength-based, 
individualised methods. Most probation officers acknowledge such tensions and skilfully juggle 
them day-to-day. Findings for this piece of research show that some POs think that they are 
acting in a positive way but for a variety of reasons deliver negative messages. Discourse analysis 
has been used to scrutinise the transcription of the interaction. The data indicates that instances 
where this is likely to happen are when practitioners experience strong feelings themselves, in 
areas such as sexual abuse, where the service user is a perpetrator and/or a survivor and where 
trauma and subsequent mental health problems are present.
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2 The recent political and historical context of the research

The project covers the period 2011-2014 which immediately preceded the implementation of 
Transforming Rehabilitation (TR) introduced In February 2015 as an initiative of Chris Grayling, 
Secretary of State for Justice in the UK Coalition Government. This agenda split the probation 
service into two with 30% remaining a public service organisation, part of the Civil Service, called 
the National Probation Service (NPS) and 70% outsourced to private Community Rehabilitation 
Companies (CRCs). Deering and Feilzer (2015) suggest in their study of practitioners’ views on 
these moves to privatise the probation service, that the core fabric of humanistic values for this 
public service organisation had been placed under threat.

3 Methodology

Three interlinking methods underpinned the collection of qualitative data. Initially an 
ethnographic approach was adopted; time was spent in a ‘natural setting,’ observing the 
interactions and discussions which focussed on women POs and WSUs – participant observation 
in probation offices, at meetings and on home visits. The videoing of one-to-one supervision 
sessions of 10 pairings of female POs/WSUs took place on three occasions, a few weeks or 
months apart; this involved the PO speaking with the WSU about the goals for their Community 
Order (CO) or Licence and how they could be achieved. A fixed camcorder was set up in the 
interview room, without the researcher present. Following this semi-structured interviews took 
place with the women and the POs separately. No generalisations can be made from such a small 
sample but issues of awareness, which prove useful for PO reflexivity, can be drawn out and an 
example is given of how data is used in this way.

4 A Humanistic Approach: women’s voices

One of the principle aims of probation work is service user engagement because, if lacking this 
basic interaction, constructive change cannot proceed. In the study nearly all the women spoke 
highly of their POs, showing loyalty and gratitude for the time and effort that POs had put into 
their meetings with features of prosocial modelling (PSM) evidenced throughout the data. PSM is 
defined by Cherry (2005: 3) as exhibiting ‘a genuine concern for the person and, persistence and 
optimism about their capacity to change, clear explanations about values, roles and expectations 
and negotiating ways forward’. These attributes, epitomising humanistic approaches, are visible 
in the following feedback narratives from three WSUs –

Siobhan -

Di listens to me and anything I say to her, she’ll try to sort it out for me…she knows all about my life history.

Laura –

...she sat and listened intently, took down everything that I said without any discrimination, no judgement or 
anything. So I felt secure (about her PSR with Susan, PO)

and Sonya –

...She listened to me erm tried to help me sort things out for when I come out…You know, she [current PO, Moira] 
knows how. I’ve been feeling. I’ve been telling her. It was not long after I met her at the police station. I said to her 
(quite aggressively) ‘How do you know this? How do you know how I feel?’ and she said I’ve been there.’ I think that’s 
why I was able to open up to her….

Discussions with these ‘experienced’ service users reveal positive messages about what is 
important to them – valuing POs’ abilities to listen, reliability, boundary-setting, showing an 
interest, caring, being consistent, sharing appropriately and giving sound advice.
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5 Tensions between humanistic and correctional practices in 
probation

It has been suggested that what has been referred to as ‘the place of the officer offender 
relationship’ [3], or ‘working alliance’ [13] is crucial to the success of a statutory order so the 
type of interaction which promotes a constructive officer/service user relationship underpins this 
study. Humanistic intentions have always been embedded in traditional probation practitioner 
culture [18][1][6]. Recently, recognition of attachment [2] and trauma issues [9] have 
contributed to greater understanding and tolerance of ‘problematic’ clients in terms of mental 
health issues, particularly personality disorder, depression and anxiety. Attachment knowledge 
around having had a ‘secure base’ in childhood, indicates a need for continuity in the officer/
service user relationship – ‘the more disturbed the…person, the more important it is for them 
to avoid having attachments ruptured’ [2]. Inconsistency and fragmentation may mean that 
childhood experiences of abusive or neglectful parenting which have contributed to chaotic 
lifestyles in adulthood, can be replayed or played out within probation supervision.

The What Works era at the start of the Millennium paid lip service to the relational base but its 
focus was on risk, punitiveness and managerialism [11] which overshadowed the establishment 
of a trusting relationship – ‘risk undermines rehabilitation, imposes a surveillance framework 
on people and services, draws resources away from therapeutic and rehabilitative programs’. 
Pressure from the organisation skews interventions towards punishment, not for the benefit 
of the individual, but for probation to justify and enable its existence as part of the political 
dogma. POs may adopt a harsher approach, attaching themselves to the organisational power 
structures, in order to progress up the career ladder. This supposition is supported by Huppatz’s 
[14] study of gendered occupations (social work and nursing, both professions having significant 
commonalities with probation) which reveals gender discrimination in managerial structures. 
Huppatz argues that women practitioners may be placed under more pressure than men to 
adopt severe and rigid approaches in order to prove themselves as management material.

6 The Study

Parts of the transcripts correspond to Cherry’s [7] discussion on the presence of ‘micro-
messages’, as forms of communication, often unintentional and often unnoticed’ [7] yet, 
nevertheless, demeaning and which provoke resentment from service users. These interchanges 
occur in verbal and body language, initiating inequalities and placing already disempowered 
individuals at still greater disadvantage. Such messages are hard to identify and confront because 
they are often masked by a smile or friendly facade. Just as service users put on masks to 
disguise negative feelings towards the other person or to feel powerful, POs may on occasions do 
exactly the same. In the same way that a service user’s insincerity and deception is apparent to 
probation practitioners, so too can service users sense underlying hostility from POs. Discourse 
analysis (DA) has been undertaken for this investigation into everyday conversations, enabling 
‘understanding of social interaction…and communication’ [19]. Transcripts are examined with a 
focus on exploring the power imbalances. The following excerpt is taken from the research data; 
it has been shared, in presentations, with newly qualified POs (NQOs), women centre workers 
and academic psychology colleagues and some feedback, from them, is included in the right 
hand column.
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Table 1

S. How are you? (with a broad smile)
B. Soo soo. (whispers) Not a good day today
S. Sorry?
4. B. (louder) Not a good day today
5. S. Not a good day today. OK. How’s your week   
been?
6. B. (Shrugs) Boring
7. S. OK
8. B. I think I’ve got an eye infection and I keep I 
think I’ll have to go to the doctors’ – that’s bringing me 
down a bit as well (whispering)
9. S. Oh. Are they sore?
10. B. They’re itchy
11. S. Oh dear.
12. B. I’ll have to make an appointment
13. S. You can get drops from a pharmacy
14. B. Yeah I’m going to go and try that
15. S. Until you get a GP appointment. OK. Erm so 
erm. Last week, do you remember last week?
16. B. (nods)
17. S. You do OK. Erm. I just wanted to remind you 
that you can’t, you shouldn’t report under the influence of 
alcohol and if you do again that could count as a missed 
appointment.
18. B. Yes OK certainly (looking down).
19. S. And you were going to phone me with your 
sister’s number.
20. B. I don’t want my sister involved in it. She’s 
going through a lot at the moment. So all those things 
I’ve told you are just between me and you. And I’ll just 
have to put up with it because she’s had to put up with a 
lot…with me…that’s the way I’m looking at it.
21. S. Erm OK. I guess that makes it difficult for you 
to achieve your sentence plan, doesn’t it?
22. B. I’m starting to cry already, I’m a bit down 
today
23. S Oooh. (Reaches for tissues. Turns to get 
the tissues. Does not make eye contact). There’s some 
tissues here, would you like a tissue?
44. B. I just want to keep it getting under control, 
that’s all. Can that be possible with an alcoholic or not?
45. S. What do you think? Are you able to control 
your alcohol use?
46. B. Erm..to a certain extent probably. I mean I 
don’t think I’d get to the point where I don’t know what 
I’m doing again. Cos that’s what got me into trouble.
47. S. But how can you make sure that you don’t 
get…
48. B. I don’t know. That’s why I need some kind of. 
If it can be done. If it can’t I’ll just have to try my hardest, 
just to stop.
49. S. Not to drink again.
50. B. (nods and purses lips)
51. S. But at the moment it’s probably safer not to 
until you’ve…
52. B. I just want
53. S. …had some counselling and worked through 
whether it is possible to manage it. Yeah
54. B. Yeah (nods)
55. S. OK. So we’re going for abstinence at the 
moment

Although Steph smiles and makes sympathetic noises it 
quickly becomes apparent that she is keen to proceed 
with her agenda.

Bimala is very needy and Steph seems reluctant to take 
on the caring role

Steph does not fully acknowledge how bad Bimala is feeling 
and shows her impatience by offering practical suggestions 
and then changing the subject. This ‘interruption’ has 
been viewed as a means for the practitioner to take 
control of the discussion thus preventing service users 
from conveying the full range of their anxieties [17]. By 
downplaying the problem there is no room for resolving 
the difficulties. Li et al [17] argue that this is not only 
a personal infringement but also prevents the passing 
on of important information that would lead to improved 
understanding of the individual’s position.

Here Steph is very directive as she starts to reprimand 
Bimala for coming into the office drunk and as if she is 
being told off by a parent Bimala responds by becoming 
more childlike. Kadushin and Kadushin [15] refer to this 
as ‘paternalism’ where the client, like a child, is viewed as 
incapable of exercising personal autonomy. Again this lifts 
Steph’s power. There is no consideration of what may lie 
behind or prompted the drinking. By taking this approach 
Steph erases what could be a collaborative exploration 
of what happened, replacing it with formal structures of 
challenging.
Here (20) Bimala is direct and emphatic but Steph 
responds in quite a threatening way (21) by drawing her 
back to the supervisory issue; in other words that Bimala 
is failing to meet the requirements of her sentence plan.

Although Steph offers a sympathetic expression by 
producing a tissue she does not make eye contact and 
there is no probing about why Bimala is so down.

Between 45 and 55 Steph pursues her plan involving 
Bimala’s self-control and teetotalism

7 Discussion

In this supervision session Steph is carrying out a thorough, albeit overly structured interview. 
Fitzgibbon [12] describes this approach as ‘non-transformative risk management’. Despite Steph’s 
categorical concluding remark (line 55) it seems unlikely that Bimala will refrain from drink on 
account of this supervision session. By showing her disapproval of Bimala’s behaviour the previous 
week and ensuring that she checks the current state of her alcohol intake Steph is carrying out 
a tick box exercise but, in the process, she neither listens to Bimala’s concerns nor engages with 
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her emotions. After the first exchange (lines 1-14) Steph initiates all conversation, effectively 
disallowing any displays of emotion. As a result of Steph’s approach, Bimala stops trying to say 
anything about herself, responds with monosyllabic words and gestures and sinks deeper into 
her hopelessness. Gilbert (2010) cited by Knight and Modi, [16] comments that ‘A worker who is 
unable, for whatever reasons, to “hear” such stories to offer…emotional containment and safety, 
is likely to shut down the offender’s tentative steps towards self-disclosure and understanding.’

Clearly opportunities have been missed here and one can only speculate why this might be 
the case. When Bimala speaks about her eye problems (lines 8-14) she is asking for sympathy 
and possibly even mothering, sounding extremely needy. Campos, Mesquita, Besser and Blatt 
[5] correlate depression with neediness and Bettles, Rich and Bourne [4] comment on the 
irritation staff can feel when service users demonstrate such dependency, viewing it as making 
excessive and inappropriate demands on them. Emotions here are not considered as legitimate 
probation work. However, emotions such as guilt and anxiety may exacerbate Bimala’s drinking 
which underpinned her offending behaviour. Bimala’s sexual offence was perpetrated against a 
younger woman when inebriated in a confined space and this set-up is partially replicated in the 
small interview room where space dictates that the two have to sit close to each other. Therefore, 
Steph may have felt the need to keep a tight rein on the proceedings. For Steph it would have 
been taboo to name this uncomfotable feeling and similarly any attraction on Bimala’s side could 
not be spoken out loud.

8 Conclusion

This paper has highlighted tensions which exist between two well-established probation 
discourses and that POs regularly have to manage opposing expectations on them. The 
importance of delving deeply into a person’s emotional situation is reiterated, going beyond 
identifying offending behaviour and legal requirements. Positive probation work is more than a 
way of reaching out to somebody in trouble but represents good practice as it enables a fuller 
understanding of the service user’s thinking and therefore a greater possibility of identifying risk 
factors. Trust and respect towards an authority figure enables reflection and support, if and/or 
when a downward spiral in the person’s life occurs. Research findings have shown that there may 
be hidden or unconscious agendas which manifest themselves as micro or masking messages, 
with POs themselves unaware that they are maintaining a particular stance. The messages 
from the study are that, first and foremost, it is important for POs to receive support in order 
to acknowledge any aversions or anxieties around service users so as to respond positively 
and appropriately. Lack of time, large caseloads comprising individuals with complex problems 
and multiple agency reorganisations have dogged the probation service and its workers for at 
least 20 years and the study suggests that female POs may feel these impacts more intensely. 
Prosocial modelling is a humanistic strategy that advocates involving the whole organisation; it 
is recommended as a foundation for professional supervision, using observations to check that 
it is really taking place [7]. Yet formal, reflective, relational supervision, enabling practitioners 
to confront and deal with their own strong feelings, has slipped down the priority scale. If the 
interaction between officer and service user is to be properly valued then relational supervision, 
incorporating observations, is necessary at every level of the agency.
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Abstract

This article examines the approach of a real training need in the Romanian society, the training 
of integrity counsellors in public institutions and of ethics counsellors in schools, an approach 
designed starting from the ecological model of Urie Bronfenbrenner. Institutional ethics and 
integrity are fundamental elements for the proper functioning of any public institution, including 
those who belong to the criminal justice system. Promoting an integrity culture in all the 
institutions is not just a desideratum, but also a moral obligation, urgent and necessary.
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1 Introduction

Institutional ethics and integrity are fundamental elements for the proper functioning of any 
public institution and specifically with deep impact in the criminal justice system. If the ethical 
values and principles are not at the basis of the institutional undertakings, there will be serious 
impact on the operating mechanisms, the relations and procedures within the organization and 
the ones with the external environment, the quality of services and the relationship with the 
citizens, the institutional image and prestige.

Promoting an integrity culture in all the institutions is not just a desideratum, but also a moral 
obligation, urgent and necessary.

The Law no. 7/2004 regarding the Code of Conduct for Civil Servants stipulates in article 21 
that in every public institution there must be an ethics counsellor appointed by the management 
of the authority/public institution. By the Order of the National Agency of Civil Servants no. 
1200 dated 04.04.2013 public institutions and authorities are encouraged to appoint as ethics 
counsellor a person who is part of the Human Resources Department, but not leading this 
department.

Persons with higher education who wish to train, specialize or develop with a view to carry out 
attributions of ethics counsellors in schools, integrity counsellors and advisers in public institutions 
(such as institutions of the public local and fiscal administration, mass media institutions, etc.) 
have the appropriate legal framework. However, laws are read, regulations are referred to, 
but it is not enough to have laws and regulations if the people are not ready to understand, to 
know and to transform their content into their own rules of conduct. The need to consolidate an 
authentic integrity culture in Romanian institutions, the aforementioned legislative context can 
be transformed from desiderata in reality by means of adequate training. This article analyses 
the approach of this need for real training, an approach designed starting from the ecological 
model of Urie Bronfenbrenner. His model had multiple developments, including with a view to 
training the abilities of school psychologists and counsellors. Following this logical thread, we 
have adapted the model of Urie Bronfenbrenner to the training of integrity counsellors in public 
institutions and ethics counsellors in schools and we have made it the basis for the undertakings 
for authorizing the post-graduate study program for continuous training and development offered 
by the West University of Timişoara, Romania.
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2 The history of an idea

The need for such a program is also confirmed by the latest unethical behaviours in secondary 
education, but such situations existed for a long time and a change is needed. However, the history 
of this post-graduate program proposal began some time ago, more precisely with teaching the 
discipline Applied Social Psychology set out in the curriculum of the Psychology specialization, 
bachelor studies level. From 1998 until the present this course has been addressing topics such 
tolerated deviance, cheating on exams, social responsibility of organizations and business ethics.

Psychology, as taught in most universities, is oriented towards theories and research and 
does not show students clearly enough how it can be applied in real life. The discipline Applied 
Social Psychology shows students what psychology can do to improve their own lives, other 
people’s lives and life in general in the world. Applied Social Psychology demonstrates the power 
of psychology to promote optimal human functioning and well-being and career opportunities 
brought by education and training in psychology[2]. The relevance of psychology for the real 
world always concerned psychologists and all the more so those who got to be in important in 
decision-making positions. To give just one example, Professor Zimbardo, in his capacity as 
president of APA was seriously concerned to respond argumentatively to the question “Can 
psychology contribute effectively to solving social, economic, political and health issues which 
the world population faces?”. [11]

The UVT Project financed by the European Commission by means of the Jean Monnet 
program, budget line A–3022, agreement no.2003–3477/001–001 CEN CENRE entitled A Young 
Researchers’ view of Romanian Steps towards EU Integration: Analyzing Pro-Environmental and 
Anti-Corruption Policies, developed during the period July 2003–August 2004, was the second 
important moment. This project consolidated the interest of a few young researchers for applying 
social psychology theories and method to the Romanian problematics.

The teaching and research experience was completed during the last years by the managerial 
experience from the Professional Ethics and Deontology Commission within UVT. In this context 
we have understood the growing dimensions of the gap between the ethical and legal domain 
discussed by Nassim Nicholas Taleb in his approach regarding the ethics of fragility and of anti-
fragility (Taleb, 2014). In the modern and complex society in which we live, people can act in a 
harmful manner towards others without paying the risk thus created, modern people “can have 
options at other people’s expense”. [10]

The POSDRU project 187/1.5/S/155559, European Multidisciplinary Competitive Doctoral 
Research (CdocMD) coordinated by Professor Marilen Gabriel Pirtea, PhD, included a course of 
Research Ethics for Doctoral Candidates, prepared and presented by associate professor Corina 
Ilin, PhD, for 74 participants, doctoral candidates at UVT.

This experience clearly showed the need to approach formally the standards of ethics in 
research, the relevance of ethics knowledge for the academic career, the correct research and 
fairness in conducting the research, methods for avoiding ethical transgressions, etc.

The collaboration with the Romanian Academic Society, with the National Council for Fighting 
Discrimination and with the Applied Ethics Research Centre from the University of Bucharest 
consolidated the concern for valorising the knowledge and experience beyond the academic 
environment.

Extending the collaboration to the pre-university environment, the activities proposed by UVT for 
the program Doing School Differently “Know more, be better!”, 18—22 April 2016, will include a 
workshop entitled “Why do good people do bad things?” with the purpose of sensitizing high schoolers 
to the problems generated by the lack of ethical behaviour in schools.

However, the most significant impact in the metamorphosis of this idea comes from the 
research coordinated by Professor Dan Ariely. Behavioural economics explores with a new 
impetus the manner in which non-ethical behaviour functions in our personal, professional and 
political life and the way in which it affects us even if we consider ourselves to have high 
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moral standards. Dan Ariely examines “the rational forces involved in the cost-benefit analysis, 
which are supposed to induce a dishonest behaviour” and “the social aspects of dishonesty, 
the manners in which the others influence the way in which we understand good and evil”. [1] 
Fraudulency does not necessarily belong to an individual who makes a cost-benefit analysis, but 
is more likely the result of action and interaction of more people. Fortunately, this approach also 
shows us what it is that keeps us honest, the prerequisites of a higher ethical status in our daily 
lives. “One of the main practical benefits of approaching behavioural economics is that it shows 
us the internal and environmental influences on our behaviour”.

But as we often hear, nothing is more powerful than an idea whose time has come.

In this context the proposal to establish a Postgraduate Course in continuing professional 
training and development for integrity and ethics counsellors is the natural consequence of this 
long journey described above.

In what follows we present the manner in which we approach the need to train integrity and 
ethics counsellors, a training designed starting from the ecological model of Urie Bronfenbrenner. 

3 Adaptation of the ecological model of urie bronfenbrenner in 
training integrity counsellors

Urie Bronfenbrenner (1917-2005) was a renowned Russian-born American psychologist, 
recognized worldwide thanks to his own perspective on human development, the theory of the 
ecological system of development but also due to having co-founded the extensive training 
program for US pre-schoolers for the equalization of opportunities upon entry into the educational 
system, the Head Start Program. It is one of the most current emerging theories of psychology. 
His model had multiple subsequent developments, including with a view to training the abilities 
of school psychologists and counsellors. Following this logic thread, I have adapted Urie 
Bronfenbrenner’s model to the training of integrity counsellors and particularly to the training of 
ethics counsellors in schools. The ecological model of environmental influences on development 
proposed by Urie Bronfenbrenner describes development as a system of hierarchical structures, 
each structure being an integrant part of the other. The five open hierarchical structures are the 
Microsystem, the Mesosystem, the Exosystem, the Macrosystem and the Chronosystem.

The Microsystem is the physical and social environment close to the individual and the 
interpersonal interactions, the activities in this environment. For instance, the interpersonal 
interactions within the family, the group of friends. The Mesosystem comprises the interactions 
between the development environments and structures in which the individual is encompassed. 
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For example, the interconnections between the environments in the mesosystem are the ones 
between family – group of same age peers – school. The Exosystem defines the environments 
or structures in which the individual is not actively present, but which have effects on the 
environment in which the individual lives. For instance, the content of TV programs, the teacher 
training level, the characteristics of the educational system. The Macrosystem is the broader 
context which influences the form and content of the previous systems: the social, political, 
economic system, the cultural values and norms. The Chronosystem integrates the changes in 
the systems in time, by mutual adaptation [3].

The first discipline offered in the training program, the discipline Introduction to the 
problematics of integrity from the perspective of personality psychology, starts in the process of 
understanding the socialization phenomena from the centre of the microsystem, from personality 
with its own values, beliefs and needs. The introductory course will offer the possibility of 
becoming acquainted with the main theoretical perspectives and methodological undertakings, 
of comparing various paradigms, of differentiating conceptually between the various theories 
of personality for the purpose of understanding the aspects related to the individual level of 
integrity (the characteristics of the concept of integrity, personal integrity – principles, values, 
standards vs. public integrity).

The following is the mesosystem level approach, with the help of the disciplines Social 
Applied Psychology in school – the perspective of behavioural economics and Counterproductive 
behaviours in organizations.

The integrity counsellors in public institutions and the ethics counsellors in schools face the 
consequences of dishonest behaviours. We will explore the social aspects of the lack of integrity, 
the manners in which the others influence the way in which we understand good and evil. The 
purpose of this course is to examine the rational forces involved in the cost-benefit analysis 
which are supposed to induce a dishonest behaviour and the irrational forces which we believe 
do not matter but which often play an important role [1].Fraudulency does not necessarily 
belong to an individual who makes a cost-benefit analysis, but is more likely the result of 
action and interaction of more people, interactions between the development environments and 
structures in which the individual is encompassed. For instance, the interconnections between the 
mesosystem environments are between family – group of same age peers – school. The course 
Counterproductive behaviours in organizations will analyse different forms of organizational 
deviancy (starting from minor ones such as being late, stalling, absenteeism, waste, lack 
of respect, gossip, to the serious situations of stealing, fraud, bullying, mobbing, sabotage, 
aggressiveness, harassment, favouritism, nepotism etc.) and the counterproductive models, the 
main individual but especially organizational predictors, as well as their interaction in causing 
counterproductive behaviours in the work place. The course also presents aspects related to 
the evolution of the concept, methodological approaches and guidelines for managers for the 
purpose of preventing or diminishing such behaviours in organizations in order to consolidate a 
healthy organizational climate. [9]

The discipline Cultural factors and integrating change in the educational environment makes 
the transition from the exosystemic level to a macrosystemic perspective. Thus, an integrated, 
complex approach of the subject matter of the proposed course is ensured. The course proposes 
approaching school and integrity from the perspective of intercultural psychology applied in 
education. One is going to present the main models of cultural dimensions which allow to 
make diagnoses in educational organizations, as well as the means by which the values of 
integrity can be promoted efficiently in the educational system. One is going to analyse the 
applicative resources of organizational diagnosis and intervention in the Romanian educational 
environment based on cultural factors. [4] The discipline palette is completed by two practical 
disciplines, Techniques and methods in ethics counselling respectively Ethical practices and 
dilemmas, vulnerability and risk in school, which, apart from the specialty knowledge, focus 
on developing skills and attitude. The course Techniques and methods in ethics counselling 
focuses on identifying the methods and techniques which an ethics counsellor may use in their 
work. The diagnosis and intervention techniques have as starting point the school context, 
the regulations concerning the role of the ethics counsellor, as well as the relations with the 
main actors in the life of the school organization: students, teachers and parents. The central 
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methods used are structured exercises which facilitate the development of the skills required 
for the specific activity and prove to be useful in training adults. While the first three courses 
are aimed at getting one acquainted with the theoretical context of our approach and the fourth 
course is focused on techniques and methods useful to ethics counsellors in school, in the fifth 
course we integrate all this knowledge previously acquired and apply it to specific cases, case 
studies proposed by the participants themselves. We will analyse and understand the practices 
and interactions in the pre-university environment and we will debate ethical dilemmas, we will 
approach the problematics of vulnerability and risk in school, delineating the discussions and 
analyses specific to integrity in the current political, social, organizational and economic context.

To ensure an interdisciplinary perspective of the ethics problematics, but also to complete 
the approach of the five open hierarchical structures of Urie Bronfenbrenner, two courses were 
proposed, which approach the integrity from the philosophical and legal perspective. A rigorous 
philosophical education makes people more able to adapt even to management positions. The 
highest purpose of education is to train persons that are capable to achieve their own objectives 
in life, while supporting other people’s interests and the progress of society as a whole. Education 
based on consciousness, values, principles enables any school, any organization and institution 
to achieve this ideal. Knowing and respecting the legal framework for ensuring integrity in 
Romania, the internalization of ethical and legal codes, constitute a necessary complement to 
the training of integrity counsellors. Understanding, preventing and combating corruption in 
education and corruption risk management in the pre-university program are compulsory subjects 
of the program that provides building a school integrity culture based on ethical values as a 
prerequisite of a future society based on ethical values   and principles. We believe that, trained 
as such, ethics and integrity counsellors will be able to use their expertise for the identification 
and interpretation of dilemmas, ethical issues in the specific organizational context, to argue for 
the selection of intervention design strategies at the level of institutions and to apply in specific 
contexts the methods, techniques and procedures for monitoring, diagnosis and intervention.

4 Challenges and perspectives

The endeavours that began with the teaching activities, continued with intervention projects 
and materialized in post-graduate training courses can come back to fundamental and applied 
research objectives and it is in our attention specifically for professional from the criminal justice 
system.

A stake of fundamental and applied research remains the psychological evaluation of integrity. 
Integrity refers to the extent in which a person follows constantly in their own behaviour those 
values that are widely shared in the society, to the extent in which that person is honest 
and trustworthy. Integrity has been considered for a long time an important predictor of the 
counterproductive behaviour in the work place or in other situations. However, the psychological 
evaluation of integrity, using authorized instruments for measuring the tendency towards 
behaviours that can affect integrity is not a sufficiently explored domain and remain for the 
criminal justice system, an very sensitive issue.
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Abstract

”In keeping with the developmental psychopathology principles of multideterminism, 
equifinality and multifinality, it is understood that delinquency is not “caused” by any single 
variable, and that risk factors for delinquency might also increase the risk for other disorders 
and for psychopathology in general” [1]. A lot of studies show that youth involved in the juvenile 
justice system report higher rates of trauma exposure, posttraumatic stress disorder (PTSD), and 
other mental health problems (e.g., depression, anxiety) compared to the general population. 
In addition, more severe forms of maltreatment (chronic or frequent maltreatment) have been 
found to be associated with more severe and chronic delinquent behavior. Other forms of 
trauma exposure, beyond child maltreatment, have also been linked to delinquency and justice 
involvement, such as community violence, domestic violence, and traumatic loss. Longitudinal 
research also suggests that maltreatment in early childhood is predictive of engagement in the 
kind of serious delinquency that involves youth in the juvenile justice system. The purpose of 
this paper is to identify some of developmental pathways from traumatic events to juvenile 
delinquency. It will be discuss the symptoms of trauma like mediators for delinquency, the 
biological, emotional, cognitive and interpersonal processes linked with trauma symptoms and 
the risk for delinquent behavior.

Keywords: trauma, juvenile delinquency, developmental, risk.

1 Introduction

”In keeping with the developmental psychopathology principles of multideterminism, 
equifinality and multifinality, it is understood that delinquency is not “caused” by any single 
variable, and that risk factors for delinquency might also increase the risk for other disorders and 
for psychopathology in general”. [1]

Delinquency may have multiple causes, depending on various factors. Delinquent behavior 
could be manifest in many forms like defiance of authority, violence, impulsivity, drug use, 
stealing and property damage. Ford (2006) describes three key types of psychological and 
behavioral symptoms that are involved in delinquency, including problems with: maintaining 
attention and managing impulsive or hyperactive behavior; perva sive indifference, negativity, 
or outright hostility toward others; aggressive violations of social rules, norms, or laws via cruel 
or criminal behavior [2].

Regarding the types of trauma leading with delinquent behavior, the study of Maschi (2006) 
reveal that the components of the trauma measure include: being a victim of violence (for 
example, physically abusive punishment, physical assault, and sexual assault); witnessing family 
and community violence; experiencing stressful life events (for example, parental separation or 
divorce, death of a loved one, and being suspended from school) [3]. On the other side, neglect 
likely plays a critical role in continued offending as parental monitoring, parental rejection and 
family relationships are instrumental in explaining juvenile conduct problems [4].

Other studies [5] found that trauma exposure facilitates the development of a coercive process 
between youths and their parents, whereby the traumatized child or adolescent could develop 
conduct problems: lack of empathy, impulsivity, anger, acting-out, and resistance to treatment 
[5].

A lot of studies suggest that youths who have experienced traumatic events may experience 
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long-term, negative psychological, behavioral and social consequences, increasing the risk of 
engaging in juvenile delinquency. [3,6,7,8].

The maltreated youth displays an increasing loss of empathy toward others, distorted 
interpersonal cognitions, lack of impulse control and self regulatory capacity, and diminished 
sense of future [2,9]. When exposed to coercion, cruelty, violence, neglect, or rejection, a 
child may cope by resorting to indifference, defiance of rules and authority, or aggres sion 
as self-protective counter-reactions. The child may feel so terrified, alone, and powerless in 
the face of victimization that the best way she or he can find to cope may take the form of 
anger, defiance, callousness, or aggression [2]. Others studies show that more severe forms 
of maltreatment (i.e., chronic or frequent maltreatment) have been found to be associated 
with more severe and chronic delinquent behavior [10]. In a recent study [10], the authors 
found that the most frequently reported trauma types among youths with delinquent behavior 
are loss and bereavement (61.2%), impaired caregiver (51.7%), domestic violence (51.6%), 
emotional abuse/psychological maltreatment (49.4%), physical maltreatment/abuse (38.6%), 
and community violence (34%). Also, adolescents reported high levels of post-traumatic stress 
symptoms with 23.6% in the clinical range for PTSD [10].

A less studied aspect was the age of onset of trauma linked with the age of onset and 
the persistence of delinquency [4,10]. The literature indicates that children who begin their 
delinquent behavior in childhood, rather than later in adolescence, become the most consistent 
and chronic offenders. On the other side, youth who experience trauma early in life are more 
likely to experience other types of trauma later in life and the experience of multiple trauma types 
is associated with increased post-traumatic stress reactions, difficulties in emotion regulation, 
and internalizing problems [10].

Ryan (2013) describes that children may be more ‘‘developmentally resilient’’ as compared with 
adolescents, meaning that traumatized children could experience short term negative outcomes, 
but the long term effects are limited once the abuse has stopped. In contrast, adolescence is a 
vulnerable period time because the normal transitions. Thus, when maltreatment occurs during 
such transitions the relational skills, social-cognitive coping strategies, and abilities to regulate 
affect and behavior are negatively affected by trauma, thus increasing the risk of violence and 
delinquency [4, 9].

2 Trauma symptoms and delinquency

A lot of research suggests the possibility that the presence and severity of trauma symptoms 
may be associated with severity of delinquency, rather than trauma exposure alone [11]. The link 
between trauma symptoms and delinquent behavior could be explain by the phenomenological 
overlap between PTSD and the DSM-IV disruptive behavior disorders. For example, symptom 
of arousal include bouts of irritability, aggression, and rage, which might manifest as “temper 
tantrums” or “constant arguing,” both of which are features of oppositional defiance; and 
irritability, aggression, and rage might manifest as “bullying and threatening” or “recurrent 
physical fights,” which are symptoms of conduct disorder. In addition, symptoms of avoidance, 
including numbness and a sense of foreshortened future, might be manifest as impaired empathy 
toward others, a desire for instant gratification, impulsive and risky behavior, and a lack of 
concern for consequences, all of which map onto the conduct disorder diagnostic criterion of 
“a persistent disregard of rules or rights of others.” [1,12]. Dissociation, another symptom of 
trauma, has been found high among delinquent adolescents, linked to self-harming and risky 
activities, including substance abuse behaviors which in turn increase the risk of attracting the 
attention of the juvenile justice system [1].

3 Neurobiology of trauma and delinquency

Adolescents exposed to different traumas could have difficulties in logical thinking and decision 
taking because the difficulty accesses the higher cortical centers. Instead, their responses are 
driven by limbic and brain stem activity, often resulting in socially inappropriate behavior [13]. 

The majority of research on the neurobiological effects of trauma found deficits in various mental 
processes, including poorer working memory and difficulty in sustained attention, behavioral 
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inhibition, fear response, and modulation of aggression, as well as right brain and frontal lobe 
impairment that might contribute to youth’s involvement in the juvenile justice system [1]. Also, 
the impact of trauma on the developing brain may alter the exchange of information between the 
brain’s left and right hemisphere and the capacity for sensory information to be integrated that 
could explain the development of dissociation[1].

4 Emotional processes linked with trauma and delinquency

”One of the most significant effects of trauma on the developing child is its interference 
with the development of the ability to regulate affect, cope with intense emotions, and control 
impulses, each of which can lead to the development of delinquent behaviors such as aggression, 
self-destructiveness, and substance abuse” [1].

Some authors described the emotion numbing that might act as a “pathological adaptation” [9, 
14]. This emotional detachment may serve an adaptive function in the short term by helping the 
child to cope with unbearable distress, whereas its long-term generalization into an emotionally 
blunted interpersonal style is associated with maladaptation and antisocial behavior [1].

 Emotion numbing also has been implicated in the development of callous-unemotional 
traits (CU) among delinquent youth. Callous–unemotional traits, the term used for juvenile 
psychopathic characteristics such as a lack of empathy or remorse, are associated with the most 
severe and intractable forms of youth offending and generally are viewed as resistant to, rather 
than as a product of, socialization experiences [14].

Another emotional process linked with the delinquency in traumatized youth were the difficulty 
to perceive ambiguous facial expressions as angry and are higher sensitivity to detecting even 
the most subtle cues of anger in others’ faces [1]. Kerig and Becker (2010) suggested that 
maltreated youth have learned to scan the interpersonal environment in search of hostile cues 
and thus, view the world as a hostile place and one in which aggression is expected and inevitable, 
contributing to the development of delinquent behavior [1].

5 Cognitive processes linked with trauma and delinquency

Youth who become involved in the juvenile justice system demonstrate cognitive vulnerabilities 
associated with impaired decision-making, poor judgment, intellectual limitations, low 
competence, and susceptibility to coercion children growing up in the context of chronic trauma, 
such as abusive or neglectful family environments, show declines in cognitive performance over 
time and high levels of learning disorders, executive functioning deficits, and academic problems 
[1].

„When a child’s self-respect and sense of control is stripped away—especially if this is done on 
purpose by trusted persons—this is traumatic victimization” which teaches children to use often 
drastic means to cope and survive, which may include delinquency [2]. Traumatic victimization 
is an assault to the self that involves a loss of personal integrity and control [1]. 

Often, in order to survive both physical and emo tional danger, a victimized youth may adopt 
“victim coping” as a way of life: a closed, rigid, and pessimistic way of feeling and thinking 
dominated by generalized distrust, avoidance, and overt or covert resis tance. While most 
survivors of childhood vic timization are not abusive as adults, victims may become perpetrators 
[1,2].

Another cognitive aspect related with trauma and delinquency is the moral disengagement, a 
concept described by Bandura [1,15], which might comprise a mechanism by which children who 
have been traumatized develop a worldview that justifies and legitimizes perpetrating against 
others [1, 15]. Moral disengagement is linked to delinquency through diminish guilt, reducing 
prosocial behavior, and increasing angry rumination and revengeful. The link between moral 
disengagement and trauma is that trauma may affect the moral development or change morality 
or the child/adolescent that justifies victimizing others [1].

Feeling of shame, another mistaken belief associated with the delinquency in maltreated youth 
is converted by them in blaming others for one’s own harmful behavior, providing justification 
for aggressive responses [16]. Abusive parenting is not only assaultive and serves as a model 
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of violence toward others, it also produces high levels of shame (“What’s wrong with me that 
my parent beats me?”) which may be intolerable [16]. Gold and colleagues (2011) show that 
subjects who converted shame in to blame others had significantly more exposure to abusive 
parenting and showed significantly more violent delinquent behavior, a pathological response to 
trauma.

One of the most precarious choices a youth may make in reaction to a traumatic home life—
and one that is directly linked to delinquency—is to attempt to escape by running away. Running 
away, in turn, further increases the likelihood of delinquency given that while on the streets 
youth often engage in illegal activities (e.g., theft, prostitution, drug dealing, gang activity) in 
order to survive. Running away not only increases the risk of involvement in a deviant lifestyle 
but also increases the risk of further exposure to trauma on the streets [1].

6 Parenting and family dysfunction in juvenile delinquency

Abuse and neglect is associated with family dysfunction (family conflict, poor communication, 
inadequate parenting skills, and parental antisocial attitudes), severe parent-child conflict that 
may contribute to delinquency [1,2].

Neglect, the form of maltreatment that include the failure of the parent to provide needed 
food, clothing, shelter, medical care, or supervision of the child is often linked with delinquent 
behavior [4]. Parental monitoring was described one of the strongest predictors of juvenile 
conduct problems and delinquency, even stronger than parental criminality, marital relations, 
parental discipline and parental absence.

7 Trauma, attachment and delinquency

Some authors [1,13] described the theoretical relationships among attachment, trauma, 
and delinquency in a few ways: parental maltreatment may comprise the trauma that disrupts 
attachment and sets a youth on the path to delinquency; insecure attachment may create a 
vulnerability to stress that increases the vulnerability of child to adverse life experiences and 
thus to the negative influences that increase the likelihood of engaging in delinquent behavior; 
parents who are themselves traumatized may be impaired in their ability to provide a protective 
environment to the child that in turn protect children engaging in antisocial behavior and being 
drawn to antisocial friends [1,13].

8 Implication for practice

All the previous aspects suggest the importance of increasing the awareness of those who 
work with young delinquents that the symptoms of trauma should be a target for interventions 
on young children exposed to violence. Although promising new trauma-focused interventions 
are being developed for delinquent youth, attention to the role of emotional numbing in acquired 
callousness may help to increase their effectiveness. Family and group interventions in which 
traumatized youth have the opportunity to experience mutual support for emotional expression 
may be particularly effective in this regard, especially when those interventions focus on 
developing skills that provide constructive alternatives to numbing as a method of coping with 
distress [4,10, 14]. In the clinical experience with children and adolescents with conduct problems 
and delinquent behavior the grand majority of them have traumatic history of life. Thus, always 
we must thinking to indentify the traumatic symptoms and intervene in consequence.
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Abstract

Roma citizens, the largest ethnic minority in Romania, after almost 10 years from Romania’s EU 
accession, still faces discrimination despite the constant preoccupation of European and national 
bodies for the problematic. High poverty rate, low levels of education, poor living conditions 
and spatial segregation are still constant barriers into the social integration of the Roma ethnics 
and in many cases indirect promotors for delinquency. Professional integration strategies for 
vulnerable groups represent efficient actions for the reduction of antisocial behaviour and the 
formation of active and responsible citizens.

The article follows the experiences of Roma individuals in the process of labour market 
integration. In parallel, the experiences of the professionals from institutions and organisations 
that activate on the problematic are also presented, resulting a critical review of the process 
from the perspective of the main actors involved.

The steps of the labour market integration are drawn, highlighting the main problematics of 
the process from a subjective but direct perspective.

In the last part of the article the conclusions are highlighted in relation to the EU and Romanian 
strategies on the specific thematic.

Keywords: Roma minority, employment, discrimination, social integration.

1 Introduction

Roma citizens, the largest ethnic minority in Romania, after almost 10 years from Romania’s 
EU accession, still faces discrimination despite the constant preoccupation of European and 
national bodies for the problematic. High poverty rate, low levels of education, poor living 
conditions and spatial segregation are still constant barriers into the social integration of the 
Roma ethnics. The growth of the active Roma people on the labour market is one of the priorities 
of EU and Romanian strategies.

The problematic of the professional integration represents one of the key challenges in the 
process of social integration of Roma people. Many of the stereotypes attributed to Roma people, 
whom often are seen by the majoritarian population as being deviant, are in fact characteristics 
of the also strongly debated concept of “culture of poverty” [1], [2], rather than specific ethnic 
features. The obvious way of overcoming poverty and overcoming discrimination is by having a 
stable and sufficient income. Professional integration of the Roma people is the only sustainable 
way of achieving this goal.

As shown in many other researches and confirmed by this studies’ stories, Roma peoples’ 
situation on the labor market is extremely problematic, the difficulties residing from a large 
variety of complex aspects.
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2 Research methodology

The research was undertaken between 2014 and 2015 in Romania, focusing on the barriers 
in the employment process of Roma individuals in Romania.

Institutional Ethnography was used as the qualitative methodological framework within the 
research initiative, the collection of data being executed in two stages: in the first stage, 24 
Roma ethnic subjects were interviewed about their experiences in the process of integration 
on the labor market; the second step involved 71 interviews with representatives of relevant 
institutions for the employment process of vulnerable groups.

The qualitative analysis was undertaken by a mixed team of researchers, both Romanian and 
Norwegian, full reports being elaborated at the end of each stage.

3 The labor market situation

Many of the Roma subjects and their partners are inactive on the formal labor market. They 
live from social benefits and by executing daily work on the black market in their community. 
The two important factors that stop Roma individuals to enter the labor market are the lack 
of job opportunities in their community and the low levels of education [3]. In case of the 
female subjects, the cultural factor is important also, the traditional role of the woman not being 
compatible with labor market integration.

When integrated on the formal labor market, Roma hold unskilled or low skilled occupations, in 
direct connection with their school level and the development level of the town and surrounding 
towns. At the time of employment, the requirement of medium school level, even for unskilled 
positions, is a major obstacle in the professional insertion of Roma. The economic development 
level of the town and region and the presence of employers in the activity domains in which 
the Roma are mainly active – agriculture, industry and constructions – are premises for the 
employment ability of Roma.

In the areas where employment opportunities are scarce, discrimination acts are also more 
visible by the employers that tend to profit of the situation, offering poor paid jobs, difficult work 
conditions and a highly unstable environment.

For exiting the informal area of labor market, the formal education is deemed the determining 
factor. The interviewees want for their children to attend school and obtain a legal job. They 
believe that a school level much above that they have will ensure to their children a legal job and 
the chance to have a better life.

Another determining factor for employment on the formal labor market is the ability to surpass 
the vicinity borders and enriching / extending the social network with persons from outside the 
belonging community. The inclusive and marginal character, the homogeneity of the social-
economic and professional traits at the level of members of the living community imprints, 
in social and professional terms, reapplying the same professional insertion mechanisms to 
everybody, limiting the income sources to a small number of occupations that could be accessed 
in the community and near it. In the segregated rural communities, the lack of access to social 
resources, the lack of economic agents and that isolated character of the living community 
withhold the Roma on the informal labor market. The low experience of social relations with 
outside the living area limits the options in finding a job to the lucrative experience shared 
by neighbours, relatives and friends. The success stories from the interviews made within our 
study show that those that succeed in developing their career have a much richer social relation 
network, access social resources more often and do not rely only on family members and 
acquaintances from the vicinity when seeking a new job.

Lack of access to the mass media and low educational level provides limited information 
possibilities on the vacant positions from their town or region. In that situation, the Roma 
from the segregated communities ask the contact persons with the public institutions and the 
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employers. Those contact persons are most times from the relatives and acquaintances network 
and are well experienced in the labor domain, or among the representatives of local institutions, 
clerks they know and trust. Those contact persons are not necessarily suited for finding solutions 
for work integration but they are most times asked by Roma to act in such a way given their 
position of accessing the information they are unable to access.

The social network made up mainly of relatives and acquaintances from the same residence 
area is the main resource of information, knowledge and learning the necessary skills in the 
process of social and professional integration. When making the employment decision, the 
interviewees’ state they receive advice from their family and encouragements and useful stories 
from the friends and neighbours that have been employed already and on whom they believe 
to be informed from other sources on the employer. The social, civil and communication skills 
and competences necessary in the professional integration process are learned in an informal 
manner, on fragments and with gaps, from previous relevant experiences of the others in the 
community. The interviewees tell they do not understand the full significance of the documents 
such as certificate, petition, resume, and cover letter.

The interviewed Roma believe they are not assisted by the local administration institutions 
and the labor force agencies during the process of finding a job. As consequence, they use the 
counsel of third parties and manners learned informally for solving the problems they face for 
employment.

The Roma people interaction with public institutions is limited, making them “hart to get” 
clients for the different social services provided, including the professional integration ones. For 
example, none of the studies` subjects collaborated with the labor force agencies in order to 
find an employment opportunities. Lack of education and the extended bureaucracy required in 
relation with the public institutions are the main reasons for the poor interaction. Secondary, the 
lack of trust in this institutions due to past discriminatory experiences with the public servants 
determine Roma not to subscribe for supporting services.

By means of some programs of adult education and professional reconversion developed 
by some NGOs, some of the interviewees attended professionalization or literacy courses at 
adult age. They all believe particularly useful the courses in which they participated for the 
professional insertion process.

If services are delivered directly and visibly in the community, preferable with some direct and 
immediate positive results (even if only intermediary), the response from the Roma community 
is positive. People openly respond, react and make personal efforts in changing their situation, 
if the support is personalized and the professionals are trusted within the community. From the 
subjects’ stories, they react positively then the services are offered within their communities and 
the professionals are close and react humanly and on the spot to the problems.

4 The institutional perspective on the labor market situation of roma 
ethnics

One frequent observation of the representatives of institutions towards the Roma individuals’ 
professional integrations refers to the low level of education of the Roma and its influence when 
looking for a job. The low level of education of the Roma population is evidenced by socio-
demographic analyzes at national level, based on statistical yearbooks and data from population 
censuses in Romania. From Romania’s population aged 10 years and over, 3% are without 
school and 1.36% are functionally illiterate. Compared to these national averages, 20% of the 
Roma population have no education level graduated and 14.12% are illiterate [4].

Representatives of public institutions in the employment domain address the low level of 
school of Roma population from many perspectives. On the one hand, the low level of education 
is regarded as the first cause of the person captivity in vacancy and in the welfare system. On 
the other hand, only in exceptional circumstances interviewers mention social measures their 
institution offer to raise the level of Roma education and qualifications, and thereby increasing 
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employment opportunities for Roma. And in the rare case these courses and trainings are available, 
for attending the courses offered by certified institutions, beneficiaries must be graduates of 
secondary school and so, these measures in the area of education cannot be accessed by more 
than half of the Roma people of working age because they not meet this condition of eligibility.

The positions of the civil society, employers and representatives of some of the schools in this 
issue are quite different. In many cases, NGO representatives argue that there are legal solutions 
to overcome the problem of low enrollment and lack of occupational skills among the adult 
population of Roma through programs of “Second Chance” and by obtaining the qualification to 
work through mediation Roma access to adult education programs.

Another noticeable aspect mentioned by the interviewed institutional actors is the Roma 
attitude towards school and towards work. They believe that low levels of schooling and the 
employment rate among Roma is caused by traditional Roma family model and family attitudes 
towards education and work. Discourse analysis of the institutional actors shows that isolating 
the factor “Roma family influence” as the only reason for the lack of Roma integration on the 
labor market, not only minimize, but hide the issues that are under the responsibility of public 
institutions and put the whole matter again in the essentialist discourse about the Roma ethnic 
identity.

When institutions or non-governmental organizations seeking solutions for hiring such persons, 
comes a new set of barriers and obstacles in the process of adaptation and integration in the 
workplace. In this regard, all research subjects, regardless of the category of specialists we refer 
to - public officials, civil society representatives, policy makers in developing social policies for 
Roma - alike, believe that Roma people have a difficult road in adapting to working conditions, 
understanding the effects of contractual conditions, adjusting to working hours/program and 
generally, to feet in the organizational environment.

The analysis results show two distinct explanatory models that our interlocutors are displayed. 
On one side, some of the employment professionals - generally heads of departments within 
institutions, employers and personnel recruitment and selection agencies – tend to ethicize the 
causes of the inability to adapt to organizational environments. On the other side there are the 
interviewees whose discourse on the causes of incapacity for work integration of the Roma is 
not ethicized and revolve around lack of experience in employment, lack of schooling, housing 
conditions poor, living in segregated communities. Rather, they are part of the civil servants who 
deal directly with Roma beneficiaries, representatives of Roma NGOs, policy makers in the field.

When investigated about the specific institutional tools and mechanisms for labor market 
mediation for Roma ethnics, institutional actors / civil servants have different views. Some of 
them argue that assisting the Roma in all stages of the process and preventing the possible gaps 
that may arise along the way is the desirable practice. Others believe that it is not legal to be 
involved in assisting Roma in accessing services and social benefits in the area of   employment, 
because the mission of the public institution is to assess their eligibility to enter or not in 
the category of beneficiaries, and therefore, in the process of accessing, representatives of 
institutions must remain unbiased.

5 Conclusions

The creation of efficient mechanisms for supporting the labor market integration of Roma 
individuals should represent a high priority for the national and local authorities. Besides the 
humanitarian perspective, that involves supporting vulnerable groups and can be argued as bias 
and politically correct discourse, the economic perspective is also important: a rising number 
of European citizens, supported to become from dependent ones in active and financially 
independent ones, reducing also the risk of engaging in antisocial behaviour can have an 
important contribution on burden reduction of the welfare system.

The barriers and dysfunctionalities revealed within the research map the main areas where 
the process can be improved, from both perspectives: the subjects of intervention and the 
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service delivery system.

European and Romanian national strategies are tackling the problematic, the main issue 
remaining the lack of real action plans and the lack of funding for the actions included in these 
programmatic documents.
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Abstract

This paper presents a new approach regarding the use of some objective measurement 
procedures in order to assess psychological indicators of a person. Stabilometry is dealing 
with the numerical determination of the aspects concerning the state of equilibrium and the 
conservation of the posture in time. The researchers are interested to demonstrate that there is a 
connection between stabilometric indicators and some psychological parameters in the presence 
of specific stimuli. If so, than the stabilometry can help to evaluate and monitor persons during 
rehabilitation or treatment. The experiment developed by the authors involves the stabilometric 
evaluation during visual stimulation in order to pinpoint which are the equilibrium indicators 
useful for the psychological evaluation.

Keywords: Stabilometry, psychology, posture, stimulation, rehabilitation, treatment.

1 General considerations about the role of stabilometry

Human postural analysis involves several determinations using special designed devices. One 
of the determinations aims at the human behaviour during the equilibrium state. A person 
has a dynamic behaviour during the effort to gain and maintain equilibrium, modifying several 
physiological parameters. Analysing those parameters and their evolution can lead to a diagnosis 
or evaluation including psychological aspects. It is known that during incarceration the level of 
stress increases and also anxiety, depression, trauma and other elements can occur. If there is 
an intervention in order to socially integrate a person after detention or during the detention, 
the authors of this paper investigate if stabilometry can play a role during the effort of the 
intervention progress assessment.

1.1 Historical review

Charles Bell [2] asked in 1837 how a man can preserve his posture, thus opening the way to 
post urology. There is a key role in this field played by the stabilometry. The first stabilometric 
measurement was done by Von Vierordt in 1860 [2]. The first force platform occurred in France 
in 1953 and it was very rudimentary. Starting from 1973 until 1999, the methods and the data 
processing improved and also many important conclusions emerged regarding the role and 
the connection between the centre of gravity and the centre of pressure or CoP. Starting from 
the year 2000-2002, the studies underlined about forty parameters illustrating the equilibrium 
behaviour of a human, such in the case of Morrasso and collaborators [2].

1.1.1 . Stabilometry and the relation with psychology

Once the methods and the interpretation of the stabilometry parameters evolved, there 
was a chance that stabilometric investigation assists psychological evaluations completing the 
classical methods by adding objective measurements. For example Krivoshey et al [5] focused 
on the relation between depression and anxiety and the stabilometric data. He also used the 
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stabilometry to evaluate the efficency of the treatment for several patients [6]. In order to 
validate his results he combined the stabilometric determinations with psychometric evaluation 
scales. Another important researcher was Levitan M.N. [7] who investigated the occurrence of 
the freezing position in the state of fear and anxiety. He refined his investigation by marking the 
persons with social anxiety disorder by means of stabilometry, thus being able to differentiate 
the types of anxiety using measurements.

1.1.2. Objective psychometrics

Among the tools that can help a psychologist to evaluate a person, especially when 
talking about inmates, there are several items such as: infrared palmar and facial screening, 
electrodermal assessment, heart and respiration rate measurement etc, Mateas M. [8], [9], [10]. 
The stabilometric examination completes the list opening the possibility to acquire objective data 
in order to monitor the evolution of offenders during their rehabilitation and social integration 
programs.

1.2 Stabilometry, a tool for intervention optimisation

The Politechnical University of Timisoara can provide psychologists and law enforcement 
workers with devices able to assist at the evaluation and progress monitoring for offenders or 
inmates. One of the devices is the baropodometric platform containing a stabilometric platform. 
Trough stabilometry psychologists can separate social anxiety disorder or other manifestations, 
including the reaction to human faces expressions. This fact opens a way for evaluation and 
assessment procedures in law enforcement.

2 Method

The method used by the authors must be in connection with the general aim of the study. 
Considering that the authors are investigating if stabilometry can be used in helping psychologist 
during the effort of improving detention aspects and also social integration after detention, 
they have chose to design an experiment involving volunteers among the students of the 
Politechnical University Timisoara. Each volunteer was stabilometrically investigated and the 
emerged parameters were analysed in specific conditions. A statistical study was performed to 
validate the research hypothesis.

2.1 Participants

The number of volunteers, or the sample volume was 22, both females and males students. 
It must be mentioned that there was no double blind randomisation due to the conditions of the 
experiment. All the students knew the researcher’s team before the experiment.

2.2 Materials

In order to perform the stabilometric investigation, a stabilometric platform was used by the 
researchers, see Fig.1.This platform is integrated into a larger device called a baropodometric 
platform, able to measure by means of a pressure transducers matrix the walk and equilibrium 
parameters. To complete the measurement layout, a data acquisition system was used and 
also the according software, all the propriety of the Mechatronics Department belonging to the 
Politechnical University Timisoara.
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Fig.1 The image of a baropodometric platform

Fig.2 indicates the aspect of a stabilometric report, showing the path of the CoP, or Centre of 
Pressure and also the load repartition for each foot trace in a chromatic scale.

Fig. 2 The stabilometric report

Fig.3 presents the aspect of the equilibrium ellipse containing the path of the CoP during the 
equilibrium state and ellipse parameters (area, major and minor axes dimensions etc)

Fig.3 The stabilometric ellipse and the acquired data

Stabilometric determination can be performed with open eyes or OE and closed eyes or CE, Fig.4 
shows the list of the numerical parameters associated with the equilibrium ellipse.
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Fig.4 The list of numerical ellipse parameters

2.3 Procedure

In order to find an answer to the following question: which are the useful stabilometric 
parameters in a psychological evaluation concerning anxiety, the researchers have established a 
list of determinations during the equilibrium state. This list contained the following parameters: 
the value of the major axis of the ellipse, eccentricity value and the ellipse area.

The authors aimed to prove that if the psychological state of the participants is somehow 
modified using mild stressors it must be a change reflected into the stabilometric parameters 
also. To obtain the modification, the researchers developed to sets of measurement. First time 
there was a neutral or control investigation of equilibrium, followed by the second investigation 
in the presence of a mild stressor accomplished by an image representing a traumatising 
stomatological intervention, Mateas M. [8].

The emerging situation was of a group of persons in two different situations: with and without 
the presence of a mild stressor. The research hypothesis was that there is a statistical significant 
difference between some indicators of the equilibrium state corresponding to the two above 
described situations.

3 Results

In order to identify which are the parameters that change in the same manner, graphical 
representations were analysed. As one can see in Fig.5 and Fig.6, eccentricity values of 
the equilibrium displays no rule of behaviour from nonstimulated to stimulated state of the 
investigated persons in contrast with the evolution of the ellipse area.

Fig.5 Equilibrium eccentricity evolution during the investigation
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Fig.6 Ellipse area evolution during the investigation

From the images, the authors observed that the ellipse area was prone to diminish the value 
under stimulation with a mild stressor very similar to the freeze attitude that some researchers 
documented during prior investigations. Further, there was necessary to demonstrate that the 
occurred changes are statistically significant. In order to do so, the SPSS software was employed 
and a paired t-test was applied to the data base for the above mentioned variables, Hohn M. 
[3], [4].

The paired t-test results is summarised in Table nr. 1

       Table nr. 1

Variable name Lower CI95% limit Upper CI95% limit Sig.
Major axis angle -31.88805 24.41532 0.717
Eccentricity -0.07239 0.17694 0.393
Ellipse area 0.19350 0.071013 0.002

As presented in the above table, the results of the paired t-test indicates that all the parameter 
are changing under the presence of a stressor, but only the modification of the ellipse area is 
statistically significant, based on the value of Sig.= 0.002 and the fact that the confidence 
interval does not contain the null value. The research hypothesis is validated only for the ellipse 
area, the modifications of the Major axis angle and the eccentricity cannot be used to other 
similar cases.

4 Discussion

Several authors indicated that stabilometry can be used for psychometric, neurologic and 
other determinations or investigations [2], [5], [6]. For example, stabilometry can be used to 
pinpoint the persons having social anxiety disorder inside a large group with various types of 
anxiety as shown by Levitan M.N. et al [7]. Also the stabilometric examination can diagnose the 
presence of boundary mental pathology; Krivoshey I.V. [6]. There is also a lot to investigate 
about the modification of the sway area induced by the facial expression of others, Roelofs K. et. 
al. [12].From the above mentioned studies results that the stabilometry can give to researchers 
many useful data in order to improve the evaluation and diagnosis in the case of inmates and 
offenders. Stabilometric exams can be of assistance to evaluate how persons are dealing with 
the incarceration stress and how they manage to improve themselves by entering in guided 
social reinsertion programs.The authors concluded that from a statistical point of view, the 
ellipse area modification can be employed in psychometric evaluation according to the choice of 
the psychologist.
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Abstract

The protection of human rights has several exerting principle for their appropriate 
implementation, one of these being the non-discrimination based on various criteria. The 
implementation of the international criminal regulations must observe several rules, complying 
with human rights protection. Therefore it has been paying a special attention in the preoccupations 
of the international communities as regards the promotion and implementation of the non-
discrimination principle. Viewed from this prospect, the protection of human rights is approached 
in the international and regional legislation in the field of non-discrimination, which makes all 
norms and mechanisms for implementation of non-discrimination principle be binding for all the 
persons regardless language, sex, faith, nationality or any other criteria. The trend of harmonising 
the international legislation on discrimination is relevant largely also for the legislative and 
institutional framework needed for human rights’ protection, reason for which we propose in the 
present study to identify in the already mentioned legislation the relevant documents referring 
to the non-discrimination, as basis for a just exerting of the criminal procedure regulation.

Keywords: human rights, non-discrimination, criminal justice system, relevant documents

1 European Convention on Human Rights

The establishment of the Council of Europe is based on the member states’ wish, signatory 
of its statute, to avoid in the future the atrocities faced by humankind during the World War II. 
Therefore, the philosophical pillar which this organisation was built on, envisages the human 
being, with its existential needs, such as the right to life, the right to freedom of speech, of 
assembly, to decent life, to participate to the public life of society, to human dignity. The history 
has proved the simple recording or codification of the human rights is not enough, thus it was 
needed a guarantee for their observance by the national authorities.

In this context, the Committee on Legal and Administrative Questions of the European 
Council’s Consultative Assembly met in 1949 in order to propose the mechanism to ensure the 
collective guarantee of human rights. In order to avoid any speculation regarding the meaning 
of the terminology collective guarantee.

It is necessary to specify that the meaning of the notion collective, which was used during the 
works of the above mentioned Committee, is the one which expresses the wish of every member 
state and, consequently, of them all, without exception, and therefore of the international and 
European communities to guarantee the human rights, whose legal substance falls under the 
individual rights, as results from the Universal Declaration of Human Rights. Therefore, the 
above mentioned idea may be reformulated as a collective guarantee of individual human rights, 
from the first, second and more recently the third generation human rights.

The regional instrument which transposed in legal terms the ideas stated in the text of the 
Universal Declaration of Human Rights was the Convention for the Protection of Human Rights and 
Fundamental Freedoms, known also like the European Convention on Human Rights, which was 
signed by the European Council’s member states on the 4th of November 1950 and enforced on 
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the 3rd of September 1953. Because the human rights matter is extremely wide and meaningful, 
this study will keep only those elements which are useful for the conclusions which are to be 
drawn regarding the non-discrimination.

Based on this Convention, the natural or legal persons, or groups of private persons, get the 
right to notify officially any breach of the individual rights of a person, which are stipulated in the 
European document. We can tell that the European Convention on Human Rights established the 
first coherent and legitimate mechanism for insurance of some effective guarantees for the rights 
stipulated in the U.N. Declaration. In this regard, it is useful to mention that two proceedings 
are regulated by the Convention which makes possible for the states to be found guilty in case 
they breach the rights provided in the Treaty: individual application, regulated by art. 34, and 
inter-state, mentioned in art.33.

The text of the Convention was supplemented and enriched with new meanings soon after 
its conclusion, namely in 1952, by 14 optional successive Protocols which either justified the 
rights already stipulated by the Convention or aimed at procedural and institutional organisation 
aspects. Protocol No.6 from 1983 regulated abolition of the death penalty. And Protocol No.7 
pointed out procedural safeguards relating to expulsion of aliens, compensation for wrongful 
convictions, right of appeal in criminal matters, equality of rights and responsibilities between 
spouses, right not to be tried or punished twice.

A historical moment for the European Convention on Human Rights is the Protocol No.11, 
which modified the structure of the institutions authorised to analyse and settle the individual 
complaints. The regulations under the Protocol No. 12, relevant for this study were enforced on 
the 1st of January 2005 and introduced a general clause forbidding the discrimination related 
to any right guaranteed by the internal law, including those related to the criminal procedure. 
Hereof, Art. 1 stipulates that the enjoyment of any right set forth by law shall be secured without 
discrimination on any ground such as sex, race, colour, language, religion, political or other 
opinion, national or social origin, membership to a national minority, property, birth or other 
status. These stipulations are subscribed to the preoccupations regarding the extension of the 
protection area regulated under Art.14 of the Convention.[1]

It has to be underlined that the European Convention on Human Rights does not specifically 
regulate the interdiction of discrimination in the matter of human rights. Non-discrimination does 
not appear like a stand-alone, independent concept, even if there is a number of contradictory 
interpretations and debates, both at national and European level, on this topic. The bone of 
contention relies on the fact that the non-discrimination application area confines to a right or a 
freedom regulated by The Convention [2]. Therefore, discrimination is forbidden at theoretical 
level for all spheres of human fundamental rights and freedoms, but it is binding only for those 
rights or freedoms which are recognised by the enforced legal system, while the interdiction 
manifests itself only insofar the matter where it is applied is legally protected.[3]

Another important conclusion can be drawn up from the above mentioned issues, namely that 
the norms defined in the Convention are not relevant only by the value of their enunciation, but 
the jurisprudence developed in time in the application of the Convention by the member states 
of the Council of Europe is essential in this equation. that the efficiency and effectiveness of 
the Convention is given to a high extent by the existence of a control system, of a mechanism 
which allow citizens from the Council of Europe’s member states, who consider that one of their 
fundamental right of freedom was broken, to appeal to a superior court, above the national 
level, to the European Court of Human Rights, whose decisions are obligatory upon the national 
authorities. In this frame are included also those violation regarding to the criminal procedure 
of the national legislations.

Hereof, the quasi-totality of the civil and political rights of every European citizen is also held 
by the citizen who belongs to a national minority, and accordingly the procedure applicable to 
the majority is equally available for minorities, who can get satisfaction against the national 
authorities in case of breach of any fundamental human right or freedom. It results unequivocally 
that it is about the individual rights, civil and political, from the first category enjoyed by all 
citizens from the member states of the Council of Europe.
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2 European Commission’s recommendations against Racism and 
Intolerance

From the beginning of the last decade of the 20th century, after the Cold War end, Europe 
faced a wave of racism, xenophobia, anti-Semitism and intolerance recrudescence, leading the 
responsible bodies of the Council of Europe to highlight the need to prevent and sanction any 
forms of discrimination, wherever they would be shown. Hereof, the Action Plan against racism, 
xenophobia, anti-Semitism and intolerance was adopted, which included some preventive 
measures, such as organization and implementation of a large campaign for raising people’s 
awareness, with greater emphasis on younger people from the entire Europe, with a clear 
message of tolerance.

At European level, the European Commission against Racism and Intolerance (ECRI) was 
established in 1993 with a view to consolidating the legal and political guarantees against any 
forms of discrimination, on the one hand, and to intensifying the inter-governmental cooperation 
in all activity sectors, on the other hand. Generally speaking, ECRI’s objective is to coordinate 
the activities developed in the area of racism and intolerance at European level, based on 
instruments without obligatory legal effect, but with an impact on the public regarding the 
increase of sensibility for this topic, such as general policy recommendations, as well as general 
reports, which are elaborated, case by case.

So far, ECRI has elaborated several general policy recommendations which suggest the 
adoption by the member states’ governments of the national law against racism and racial 
discrimination or integration of the key elements against these in their national legislation. 
Without entering into exhaustive details of the ECRI General Policy Recommendations, only the 
most relevant elements strictly linked to the current study will be outlined. Will be reminded here 
only that recommendations relevant for our study.

ECRI General Policy Recommendation N°1 on combating racism, xenophobia, anti-Semitism 
and intolerance, resume some elements enshrined in previous documents or resolutions adopted 
by the Council of Europe, such as Recommendation 1275 of the Parliamentary Assembly of 
the Council of Europe on the fight against racism, xenophobia, anti-Semitism and intolerance, 
adopted on 28 June 1995. ECRI General Policy Recommendation aims at two distinct elements.

The first refers to the national legislation, the law enforcement and judicial remedies, by 
monitoring the ratification of the main international law instruments in the matter of discrimination, 
as mentioned in the document. It is pursued to make the national authorities action in order 
to assure the equal treatment for all citizens, in all social life sectors, as well as combating 
any actions or manifestations which might promote racism, xenophobia, anti-Semitism and 
intolerance, inclusively in view of establishing sanctions in this regard.

ECRI General Policy Recommendation N° 3 is relevant for the current study from the standpoint 
of the envisaged target groups and it resumes a part of the provisions under Recommendation 
no.1, namely the ethic groups, in the light of the official name used for different communities. 
The core of this recommendation is represented by Roma/Gypsies minority, seen, we might say 
inappropriately, as a national minority or ethnic group which exists in most of the European 
countries and who has neither the political awareness of a nation nor a territory for self-
determination, their main characteristics being that of travelling (from where the name of 
travellers used by some European states when they refer to Roma/Gypsies).

The experience gained in the process of managing the problems on Roma/Gypsy minority 
shows the fact that the needs they encounter in their relationship with the society they live in 
are of cultural and social nature, which makes that Roma/Gypsies be considered as vulnerable 
by all states members of the Council of Europe, as compared with other minorities or majorities 
recognised by the member states.

It is also important to outline that in this particular case the non-discrimination should take 
into account the sensitiveness of the topic, which obliges the national authorities to pay an 
increased attention not only to combating the racism and intolerance against this ethnic group 
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(mostly on labour force employment, housing and education) but also to the intransigence 
regarding the sanctioning of their criminal offences which should be the same as for the rest of 
the population, in order to avoid a discrimination to contrary, while this issue is to be brought for 
the public awareness in a professional manner, with recommendations in this regard addressed 
to for the media.

Another important document for our study is ECRI General Policy Recommendation N°8 which 
outlines the national legislation on combating racism while fighting terrorism and thus combining 
two concepts that are, in principle, in two different action plans. Besides the legislative review, 
the recommendation outlines the need to pay particular attention to guaranteeing in a non 
discriminatory way the freedoms of association, expression, religion and movement. These must 
not generate any discrimination resulted from legislation and regulations or their implementation, 
notably governing the following areas: checks carried out by law enforcement officials, criminal 
procedure, fair trial, protection of personal data, protection of private and family life, expulsion, 
extradition, deportation and the principle of non-refoulement, residence and work permits and 
family reunification, acquisition and revocation of citizenship.

ECRI General Policy Recommendation N°11 outlines the issue of combating racism and 
racial discrimination in policing, with emphasis on aspects regarding surveillance/investigation 
activities on grounds such as race, colour, language, religion, nationality or national or ethnic 
origin. The recommendation also refers to all forms of racial discrimination and racially-motivated 
misconduct by the police, which can be modified by training the police in human rights and also 
by forbidding the direct and indirect discrimination.

On the other hand, it is important the role of the police in combating racist offences and 
monitoring racist incidents, including to encourage victims and witnesses of racist incidents to 
report such incidents, and also to establish and operate a system for recording and monitoring 
discriminatory incidents. In order to make all efforts for combating discrimination more effective, 
the recommendation outlines the harmonisation of the relationships between the police force 
and the citizens belonging to minority groups, by also recruiting members of under-represented 
national minority groups in the police.

An important place in the matter of discrimination continues to be held by the topic of 
combating anti-Gypsyism and discrimination against Roma.

Regarding the above-mentioned issues, we can say that ECRI General Policy Recommendations, 
even if not binding, are important because they approach the discrimination in a comprehensive 
manner, regarding both topics but also the used practices and thus succeeding to outline an 
overview on the way the non-discrimination is mirrored in the legislation and policies, as they 
define unequivocal criteria and milestone domains.

3 European non-discrimination law

3.1 Primary legislation. E.U. treaties

Concerning the primary EU legislation, several stages of non-discrimination principle can be 
identified, in light of application area, action modalities or European competencies in this field.

The milestone of non-discrimination principle was laid down in the Treaty of Rome, officially 
The Treaty establishing the European Economic Community (TEC), in 1957, which defined the 
application criteria of non-discrimination principle, such as citizenship/nationality, expressed in 
relation to any other domain, ex. art. 7 of the T.E.C. and art.12 of the consolidated version[4], 
and sex.

It can be highlighted the idea that the non-discrimination principle in the economic field 
as regulated in the TEC does not comprise explicit elements which we identify in the non-
discrimination principle, the way this principle was accepted in all international documents, with 
clearly stipulated criteria of sex, race, colour, religion, political opinion or others, nationality or 
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national or ethnic origin. Even though the Treaty is not elaborated explicitly for all situations 
involving non-discrimination, the T.E.C. envisages the principle as a whole and applies it 
particularly to the economic domain.

The further step was achieved in the Treaty on European Union (TEU), signed at Maastricht in 
992, which brought significant modifications of the European law in the matter of discrimination. 
Establishing the geopolitical concept of European citizenship opens a new prospect on 
discrimination starting from citizenship/nationality. At the same time, the competencies granted 
to the E.U. regarding education allowed the establishment of legislation on creating the possibility 
for all students, regardless the country they come from, to choose any education institution 
from the E.U., thus bringing in a larger offer and contributing directly to the consolidation of the 
competition environment, based on qualitative education.

The Treaty of Amsterdam signed in 1997 consolidates the legal aspects linked by the 
observance of the non-discrimination principle in the European legislation, and regulates explicitly 
the establishment of an action mechanism against discrimination.

The Treaty took over also the American model concerning the introduction of the concept 
of positive discrimination, first limited to the principle of equality between men and women. 
Another element with impact in the sphere of discrimination is represented by the provisions 
regarding police and judicial cooperation, preventing and combating racism and xenophobia. 
Based on these asseverations, some authors reckon that the Treaty of Amsterdam conferred 
to the European institutions important competencies on discrimination, allowing them to adopt 
some measures in the field, legally binding for the member states. [5]

Strengthening the European legislation on non-discrimination represents a broader process, 
comprising also detailed directives concerning the implementation and observance of the non-
discrimination principle, by following the criteria mentioned in the Treaty of Amsterdam. Thus, 
although it is designed explicitly for racial discrimination, the Council Directive 2000/43/EC of 
29 June 2000 is of historical importance by being the first European legal instrument that forbids 
discrimination based on race or ethnic origin, in many sectors of activity, for instance education, 
social protection, social protection and health care, social advantages, access to goods and 
services. At the same time, the directive is applicable to all persons, as regards both the public 
and private sectors, including public bodies.

The Treaty of Nice signed in 2001 introduces completions of art.13 from the Treaty of 
Amsterdam which confers to the European bodies competencies for adopting some harmonisation 
measures through co-decision and thus clarifying the expression within the limits of the powers 
from art.13. Some other directives on non-discrimination were adopted, based on sex/gender in 
the working sector, employment and working relations, as well as for goods and services supply. 

A significant contribution of the Treaty of Nice is the reaffirmation of the non-discrimination 
principle as a prerequisite in defining and applying the European Union’s policies, the Union 
wishing to combat any discrimination on grounds like sex, race or ethnic origin, religion or belief, 
disability, age or sexual orientation (art.9), as well as the social exclusion (art.10).

One of the core elements introduced by the Treaty of Lisbon signed in 2007 concerning the 
protection of fundamental human rights and, implicitly, of the non-discrimination principle, is the 
Union’s objective to adhere to the European Convention of Human Rights. The achievement of 
this goal would make the Convention’s provisions become part of the European Union’s law and, 
accordingly, would make possible the European legislation be interpreted by the European Court 
of Human Rights, including direct appeal for the situations which fall under the Convention.

A relevant element which supersedes partially to the above mentioned objective is the adoption 
of the Charter of Fundamental Rights of the European Union, which confers legal status to the 
rights and freedoms envisaged by it. The authenticity element is not necessarily the Charter’s 
purview, but the fact that it validates a legal instrument for observance of human rights, as 
exclusive part of the EU law.
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3.2 The Charter of Fundamental Rights of the European Union

This document was adopted on 7 December 2000 during the Intergovernmental Conference 
on the Treaty of Nice, but had no legal status. Later, the draft Treaty establishing a Constitution 
for Europe included the Charter in the purview of the Treaty and conferred it an obligatory legal 
status. Rejection of the draft Treaty on the Constitution made the Charter to have an existence 
of its own and it was solemnly proclaimed on 7 December 2000 by the European Parliament, the 
Council of Ministers and the European Commission.

The objective of such endeavour was that of correlating the responsibilities of the E.U. 
institutions and member states with the fundamental individual rights, so that the E.U.’s citizens 
might benefit of protection of their fundamental rights offered by the belonging state, in the 
conditions of transfer of some responsibilities at the European Union’s level.

Concerning non-discrimination, the Charter stipulates in art 21, (1) that any discrimination 
based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, 
religion or belief, political or any other opinion, membership of a national minority, property, 
birth, disability, age or sexual orientation shall be prohibited. The respective prohibition became 
thus obligatory both on legal basis and on the overview of the Treaty of Lisbon, by defining the 
principles (general guidelines) and criteria (specific guidelines) for implementation of the non-
discrimination principle.

A major advantage offered by the Charter is the fact that it gathers the rights of the EU 
citizens which are spread in a large number of legislation, difficult to handle even by specialists. 
Thus, the Charter represents an useful instrument, in compliance with the core of the existing 
European primary legislation (T.E.C. and T.E.U.) and the jurisprudence of the Court of Justice 
of the European Union, the relevant European legislation in the field, such as the European 
Convention on Human Rights, completed by its Protocols, and the jurisprudence of the European 
Court of Human Rights from Strasbourg, the European Social Charter from 1961 of the Council of 
Europe, to which the T.E.U. preamble refers to, the Council of Europe’s conventions, the statute 
of the International Criminal Court, Europol’s convention, the Schengen Agreement etc.
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Abstract

One of the most relevant Human Rights exerting principle in the criminal regulation matters is 
nowadays the non-discrimination. Therefore both the global level and the regional one have been 
taken legislative and institutional measures contributing to the exerting the criminal regulation 
in appropriate conditions, assuring equal rights in front of justice for all the person. Being 
many political and sociological interpretations regarding to the non-discrimination principle, we 
proposed in this article to explore the concept of non-discrimination, and afterwards the main 
legislative guidelines as basis of its application both in theory – doctrine and specific literature - 
and the states practice.

Keywords: discrimination, human rights, individual rights, collective rights, special rights, specific rights.

1 General remarks about discrimination notion

Non-discrimination is one of the most important notions in frame of the Human Rights issue. 
Therefore it is necessary to clarify first of all the notion, in order to understand its meaning within 
the criminal regulation.

Looking at the discrimination notion etymology it can be noticed represent a differentiation 
process among more elements, having the aim to distinguish its. Their fundamental understanding 
hasn’t any other connotation, but during the time it began to be use in connection with the 
protection of certain fundamental values, both at the national level, and in the larger context 
of the international community, and especially when these were violated. So, step by step 
discrimination got a negative connotation in the daily speech, meaning not only a separation 
but also the hierarchical partition among certain elements, in many cases being done arbitrary.

According to the general practice was set up the custom the discrimination meaning 
characterize an forbidden phenomena in law and moral issues, being understood much as an 
illegitimate distinguish, just for the arbitrary way of making.[1] In accordance with nowadays 
meaning of discrimination it can be understood a different treatment applied to a person based 
on their belonging to a certain social group, regardless it is or not confirmed by the reality.

One of the discriminations specific features is belonging to its perception as an individual 
issue, very important for our study and for its use in the criminal procedure. What is essential 
to be noticed is that the discrimination means an individual action. Can be situations in which 
members belonging to a certain group are similarly treated systematically, creating the image of 
a social behavior model. [2] It should be underlined that this behavior can’t be interpreted as 
a treatment applied to the group, on the whole, only because it has a social structure, but to 
each individual, discrimination being an individual act of a person who can belong to a group or 
not. Consequently discrimination can not be included in that category of concepts characterizing 
a group.

Researches identified not only more social groups whose individuals are target for discriminatory 
treatments, as was already mentioned, but also more ways of its implementation. Worth 
mentioning is the discrimination between the direct discrimination and the indirect one. [3] The 
direct discrimination has characterized by an intentional treatment, meanwhile the indirect one 
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is considered when is based on an inequitable decision has taken before.

For example, two persons having the same preparedness and the same job are differently 
paid, only because one of them is belonging to an ethnic group. So, the treatment is not 
applied to the group, but to the individuals belonging to the group. This is the case of the direct 
discrimination. If two persons who are the same preparedness are differently paid, based on 
their different position got at their employment, this is an example of an indirect discrimination.

There are also a classification based on the subjective stand of the person, and the discrimination 
can be consciously, aware, with intention and unconsciously. Also, there is discrimination done 
by persons, individuals or organized in certain groups, as well as by the institutions.[4]

The continuously evolution of the notion of discrimination determined a major difficulty in 
setting up their definition, aspect reflected also in the juridical approach of the notion. Even 
there is no any definition the international community unfolds strategies in order to assure equal 
chances, in areas registering systematically low implication of certain human community into 
the socio-political life, at a representative level, because those persons are belonging to a group 
traditionally discriminated.

The method has been used to cancel the discrimination effect was also a sort of discrimination, 
but in opposite sense with the traditional meaning of discrimination. So, was set up a distinct 
hierarchy in which the disadvantage persons got certain advantages. It has estimated in this way 
can be assure equal chances for all citizens, regardless the group whose belonging to.

Such mechanisms draw attention even through its denomination, as “opposite discrimination”, 
showed from the beginning that it is about a forcing of the existing socio-political framework, in 
order to encourage the discriminated persons, not only to assure equal chances with those who, 
by that moment, had taken advantages based on their discrimination. That means recognition 
both for the disadvantages got by respective groups, and elaboration and unfold practices aimed 
to overcome the difficulties.[5]

In Great Britain this measure is known as positive discrimination, meanwhile in United States 
is called affirmative measure. In guide lines these practices in fact led to an other discrimination, 
which can be considered as a negative one by those people disadvantaged by those measure, 
so that can be considered an immoral way of solving the issue. Taking into consideration the 
above mentioned, the negative discrimination it is inadmissible, both de jure, and de facto, even 
though the measures were taken based on just moral aims.

Serious problems can be generated admission the positive discrimination as desirable, and 
the negative discrimination as undesirable.[6] Not only for their conciliation with other moral 
principles, generally accepted, but also with their incompatibility with the imperative norms 
of the international law, such Human Rights. The first international document stipulating non-
discrimination principle was The Universal Declaration of Human Rights, on December, 10th, 
1948. That moment launched a very important process of systematically approach of the 
discrimination, as make up a legislative and institutional framework codifying and implementing 
the non-discrimination principle. According as the Human Rights area has unfolded, and its 
managing mechanisms became more and more complex, both in international law, and domestic 
one, the non-discrimination principle has created itself a special place.

The last general comment regarding to the non-discrimination is referring to their 
effectiveness. This principle is applied through a legislative ad institutional framework, 
which is structured on at least two levels, international and national, interconnected through a 
relative coherent architecture. The general systems begin at the global level and continue at the 
regional and national ones, making it applicable to the level of each person.
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2 International legislation regarding to non-discrimination. The main 
U.N. Conventions

The first demarches to codify the non-discrimination principle were done under the auspicious 
of United Nations Organization, the only international organization with a universal vocation. In 
the period between the two World Wars, one of the major concerns was the right to work of each 
person able to work and to assure fair conditions, both at the employment moment, and during 
their activity in the labor market. In this respect, the International Labor Organization (I.L.O.), 
placed in U.N. system, was the frame for negotiation and conclusion of the Convention regarding 
to the discrimination in employment and profession matters (convention nr.111 from 1958), 
which has entered in force in 1960.

In guide lines, the text has undertaken the provision of the Philadelphia Declaration, stipulating 
that all the human been has the right to work, defining at the same the notion of the discrimination, 
as any difference, exclusion or preference based on the race, color, sex, religion, political 
opinion, national parentage or social preference, which has the aim to destroy or to affect the 
chances equality or the treatment equality in matters of employment and profession. In text it is 
underlined the differences between the discrimination and the preferences or differences based 
on the qualifications requested for a certain job (art.1), which are not considered discriminations.

Relevant for our study are the provisions from art.4 and 5, where are stipulated those measures 
which aren’t considered discriminations. In this respect, the Convention mentions that a person 
who can be proved guilty for activities affecting both national security and the special measures 
have taken in order to assure and protect each person, which are regulated in other conventions 
or recommendations of the I.L.O., must be sanctioned individually. So, the right to work is an 
individual right of each person, in conclusion the discrimination must be hinder also individually, 
regardless the race, color, sex, religion, political opinion, national parentage or social preference. 

Other relevant document for the nature and the juridical substance of the discrimination 
notion is The Convention regarding to the fight against discrimination in the education matters, 
adopted by the United Nation Organization for Education, Science and Culture (UNESCO), on 
May, 22nd, 1962. In this document, the discrimination notion is defined in the same terms as 
in the I.L.O. Convention, but focusing on the education right. So, de definition accepted in the 
UNESCO Convention for discrimination is any difference, exclusion or preference based on the 
race, color, sex, religion, political opinion or other opinion, national or social origin, economical 
situation or by birth, which has the aim or the result to suppress or affect the treatment equality 
regarding the education.

We consider useful to have an important remark regarding to the notion of group, used in the 
Conventions text, which relieves the norms spirit, beyond their letter. Each provision, regardless 
the subject to whom it referred, beside the individual, to the same item it is mentioned also the 
group notion, which represent in this case the persons who have the same social position given 
those factors who discriminate them. In this context, the provision hasn’t into account another 
addressee, different from the person, but the same discriminated person, adding the mention 
that he is the victim of the same discrimination demonstrated by the decided authorities toward 
others. So, the provision set up an identification element for a certain tip of discrimination, not 
another addressee of the norm, who still remains the individual not the group.

The same way of thinking it is followed when are referring to the implementing and monitoring 
instruments for complying with non-discrimination principle, as well as the sanction mechanisms 
applicable in case of their violation. It is impossible to regulate for a group, generally, formed by 
individuals. The only identification element comes out not from their special features, but from 
the stand of those who discriminate given those who are discriminated.

Supposing the absurd situation, when the regulation would be addressed to the group, not to 
the individuals, it would face with a non-sense regulation, hasn’t any specific addressee, because 
the subjects of the domestic law are the physique person, being on the other hand the final 
addresses of the Convention norms. The group concept is rather characteristic for scientifically 
approaches, in domains such as sociology, philosophy or biology.
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One of the most important regulations at the international levels is the International 
Convention Regarding to Remove all the Methods for Racial Discrimination, adopted by General 
Assembly of U.N., on December, 21st, 1965, entered in force in 1969. Based on the experience 
of the previous Conventions, the new one was considered to be the most comprehensive and 
precisely codification of the racial equality.[7] The definition of discrimination has undertaken and 
unfolding the previous ones, considering discrimination as any difference, exclusion, restriction 
or preference based on the race, color, parentage of social origin or ethnicity, which has the aim 
or effects to destroy or compromise recognition, using or exerting in equal condition the human 
rights and the fundamental freedoms, in public domain, economic, social and cultural or in other 
domain of public life.

In this case, the criteria’s limitations are determined by its applicable domain, racial 
discrimination. New in this Convention was the mention for the first time of affirmative measure, 
conditioned by the forbidden to keep distinguee rights for different racial groups. as well as the 
limitation in time of the exerting of this provision, in order to not be kept in force after the aims 
of this measure will be fulfilled. In the same article it is underlined that the prevision doesn’t 
affect the member states legislation regarding nationality, citizenship or naturalization.

In general terms, the states assumed by completing this international document to stop and 
ban the racial discrimination, by all adequate means inclosing the legislative ones, according 
to the specific conditions of the racial discrimination committed by a person, a group or an 
organization (art. 2(1) d) and to guarantee the right of each person to the equality in front of 
the law, regardless race, colour, national or ethnic origin.

Relevant for our study is the fact that the Convention enumerates the basic principles as civil, 
politics, economical, social and cultural, to which the state obligations are referred. The Convention 
include also provision stipulating a sanction mechanism for the racial discriminations acts, the 
disputes between the member states regarding this issue being attributed to International Court 
of Justice.

At the same time, when the states completes the Treaty commit itself to accept the jurisdiction 
of the International Court of Justice, according to the art.22. There were some states which ratified 
the Convention with objection, conditioning the ICJ jurisdiction by their previous agreement.[8]

3 Conclusions

From above mentioned can be drown some conclusions, helping to understand the importance 
of the non-discrimination principle, as one of the basis of the exerting Human Rights and 
fundamental freedoms.

First of all, at the general remarks to discrimination section it was argued the juridical substance 
of this principle gives expression to the theoretical discrimination notion, varying and 
placing it among the basis notions of a larger principle, the Human Rights and fundamental 
freedoms.

Secondly, the non-discrimination principle has an international vocation, but it can be exerted 
only to individuals, physique persons, subjects of the domestic law, and subsequently to the 
criminal law of each state. In this respect, the criminal procedure has to take into account 
the non-discrimination principle.

Other important conclusion is regarding the way of exerting the non-discrimination principle, 
only to the individuals and not for the groups or juridical persons. The same with the human 
rights, the non-discrimination principle can not be treated as right of an individuals group, 
because is not a collective rights, but an individual one.

The juridical substance of the non-discrimination principle is undertaking in the international 
agreements. In all the relevant Convention is defined the concept of non-discrimination, 
particularly for each of it, depending on the main subject which respective Convention codifies 



142

(non-discrimination in the matters of employment and profession, education, regarding the race, 
sex or handicap persons). In all the definition there are stipulated, either in direct manner, or 
indirect, that the non-discrimination is referring to the individuals, regardless the race, colour, 
sex, national parentage, religious convictions etc.. In this way, the philosophical concept is 
transposed into a juridical one.

A final comment to the non-discrimination principle is regarding to their bivalent nature. It 
was already showed that this principle is an important issue at the international level, but in 
terms of co-operation between the states. The state commitment at the international level has 
the individual as the final addressee, the citizen, who has to obey to the national legislation. 
Therefore, the content of the Conventions dispositions have to be transposed in the national 
legislation, having effects on more domestic laws, the criminal procedure being one of those.
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Abstract

Inmates who display auto-aggressive behavior pose significant management and security 
demands on correctional facilities and pose a potential risk of harming other inmates or 
correctional staff. Previous studies on this issue show that the range of such manifestations in 
places characterized by deprivation of liberty is wide. The current study provides a preliminary 
snapshot of the number of sentenced inmates during 2015 in Romanian detention facilities, who 
have displayed auto-aggressive behavior whilst in custody, and profiles the socio-demographic 
characteristics of these inmates. Analyze is run on 1260 inmates who were recorded for auto-
aggressive behavior. The most common offence types for which the profiled inmates were 
serving a sentence of fulltime custody were theft and robbery (65.6%). The most risky location 
was the detention room, the vast majority of incidents (92.9%) being recorded there. One third 
of inmates (35%) mentioned personal reasons for these behaviors. The majority of incidents 
involved a razor blade (58.3%) and the most exposed body area was the forearm (37.6%). The 
highest rate of self-destructive behavior was recorded for inmates incarcerated in maximum 
security penitentiaries (39.9%) and closed facilities (34.4%). The mid-day, beginning of the 
week and mid-year are the most vulnerable time periods. Also the majority of acts are committed 
by persons who are not at their first conviction (55.7%) and who are not in touch with family 
members (60.2%). Potential implications for the management and rehabilitation of inmates 
displaying these behaviors are discussed with reference to identified social profiles.

Keywords: Inmates, aggressive behaviour, profile, service

1 Introduction

The comprehension of the phenomena in the prison area, as well as the consecutive development 
of some strategies, mechanisms, scientifically validated and specialist interventions stand for 
a priority of the prison system due to the necessity to systemically provide specific activities 
and working methods, mainstreamed into recuperative endeavors adjusted to the incarcerated 
persons’ psychological features and needs of personal development.

The antisocial behavior represents a concept which is used by researchers in various contexts 
without having a consistent and exclusive use, although clinicians actually resort to more 
precise definitions. Generally, the term refers to the behavior that either destroys interpersonal 
relationships or is culturally undesirable. Aggressiveness is frequently the equivalent of antisocial 
behavior as stated by the American Psychiatric Association. In spite of it all, other researchers 
have emphasized that aggressiveness is frequently a social and, at the same time, antisocial 
strategy due to the fact that it is a modality by means of which people try to manage social life by 
influencing, for instance, the others’ behavior so that it can follow their interest [1]. For example, 
some crimes can be perceived as antisocial deeds but they do not necessarily involve violence 
too. Psychologists have suggested different theories in order to understand why people behave 
aggressively under certain conditions. Each theory explains some specific aggressiveness-
related issues but separately cannot provide for a global outlook on aggressiveness and violence. 
The pattern of general aggressiveness represents the only cognitive-social pattern explicitly 
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incorporating the biological development, the development of the personality, social processes, 
the basic cognitive processes (e.g. perception, priming), short-term and long-term processes, as 
well as the decision-making involved into the aggressiveness phenomenon. In these coordinates, 
aggressiveness is defined as any behavior performed with the intention of hurting another 
person who does not wish to be hurt [2, 3]. Without absolutizing the proportion frustration-
aggressiveness [4], we can state that the antisocial deeds in general and the hetero-aggressive 
(hostile, instrumental) ones especially are mainly determined by real or fictitious frustrations. No 
matter if we refer to the primary frustration or if we talk about the secondary one, we can extract 
information about four types of obstacles which bring about acting: passive inner obstacle (a 
person’s incapacity), active inner obstacle (secondary drive with the same object), the collision 
of two needs of equal intensity but of opposite sense; active external obstacle (the situation 
when the subject is forbidden to perform an activity under threat).

In the above-outlined coordinates, the assessment of the aggression risk constitutes a 
fundamental element, an inherent part of a “formal process for identifying a person who might 
cause harm, under what conditions and to whom. The risk is dynamic and must be re-considered 
continuously …the risk assessment will inevitably be an imprecise process”[5]. The recuperative 
endeavors and the strategic institutional decisions grounded in the prison environment can be 
based only on comprehending this de facto situation, which can be highlighted correctly, as a 
whole, only through the joint efforts of the multidisciplinary assessment and intervention teams 
within the prison units in collaboration with university specialists.

2 Method

2.1 Sources of Data and Sampling

Giving the ethics of the research, data was collected using the specialized personnel from the 
detention facilities. Research focused on the entire system, but negative events were recorded 
in 45 facilities from 8 administrative regions. We must notice that the highest number of events 
was noticed in Giurgiu (145) and Galați (111) penitentiaries.

2.2 Procedure

Aggregate data for 2015 was asked through the National Administration of Penitentiaries 
(NAP). The access was granted to all the negative events defined as auto-aggressive behavior, 
resulting in a total number of 1260 individual cases. The sources of information were daily 
records of negative events from every detention facility that were reported at central level to 
NAP. Records were registered in an Excel file, which was later uploaded into SPSS and used for 
statistical analysis.

2.3 Participants

Research population is represented by all the incarcerated persons recorded by the system 
as displaying auto-aggressive behaviour during 2015. The final volume reached 1260 (see Tab. 
1), the majority (95.5%) being males. Also, the highest rate of auto-aggressive behavior was 
recorded in South region (30.9%), while the lowest was in West (5.9%) and North-West (5.3%). 
According to the detention facility, more than 1:3 of auto-aggressive events were recorded in 
maximum security (39.9%) and closed facilities (34.4%), while the lowest rate was recorded in 
open regime (1.9%). 1:10 events were recorded for those placed in custody (12.3%). The peak 
of auto-aggressive behavior is reached for adults (81.4%). The educational level of our sample 
is very low: 11.7% of persons are illiterate, a value similar to those having graduated highschool 
(10.7%). The majority of our sample has graduated elementary school (38.7%) and middle 
school (39.4%).
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Table 1. Descriptive analysis of the sample (N = 1260)

Variable N (%)
Regime   

   South-West

   South-East

   North-West

   North-East

   Centre

   West

   South

   Bucharest 

123 (9,8)

254 (20,2)

67 (5,3)

137 (10,9)

83 (6,6)

74 (5,9)

389 (30,9)

133 (10,6)
Detention facility   

   Maximum security

   Closed

   Semi-open regime

   Open 

   Placed in custody

   Nc

503 (39,9)

433 (34,4)

137 (10,9)

24 (1,9)

155 (12,3)

8 (0,6)
Age   

   Minor

   Youth

   Adult 

194 (15,4)

40 (3,2)

1026 (81,4)
Education   

   Highschool

   Middle school

   Elementary school

   Illiterate 

128 (10,2)

497 (39,4)

488 (38,7)

147 (11,7)

2.4 Measures

All the data were recorded in a similar Excel file. For each event, several criteria were 
recorded: (1) administrative (e.g. location of the penitentiary, detention regime), (2) temporal 
(e.g. month, day and hour of occurrence), (3) context (e.g. location within the facility where the 
event occurred), (4) action (e.g. method and instruments used), (5) effects (e.g. body area that 
was affected), (6) family (e.g. relation with family members), and (7) individual (e.g. gender, 
age, education).

2.5 Data analysis

Records form the excel file were imported into PASW 18 for analysis. Descriptive analysis 
was run in order to define the profile of auto-aggressive behavior from detention facilities in 
Romania. Results were displayed in graphic and tabular format.

3 Results

The highest number of auto-aggressive behaviors were recorded in July (136) and June (121), 
and the lowest in January (74) and October (73). We can notice that the most vulnerable periods 
are the second and the third trimester (Fig. 1).
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Figure 1. Monthly distribution of recorded auto-aggressive events

During the week, the most vulnerable day was Monday (215). At the beginning of the week 
there is the peak of the recorded events, and then we can notice a downward trend, with the 
minimum reached on Saturday (126). During the week-end, the rate is relatively lower compared 
to working-days (Fig. 2).

Figure 2. Daily distribution of recorded auto-aggressive events

The hour on which the event was recorde allows us to conclude that the auto-aggresive 
behavior rapidly raises during 06-16h, reaching the maximum during 12-16h (375 cazuri), 
followed then by a drop during 16-18h. The evening and night time (18-06h) is characterized by 
a slight raise (Fig. 3).
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Figure 3. Hourly distribution of recorded auto-aggressive events

More than half of the auto-aggressive behavior is committed by recidivists (55.7%). Only 
20.6% inmates did not have any prior convictions. Engagement in this kind of behavior is 
related to the family situation. More than a half of our sample did not have any relation with 
family members (60.2%) and only 2:10 had frequent meetings with them. 92.9% of the auto-
aggressive behavior was recorded in detention room. More than 1:3 justify his behavior by 
personal reasons (35.6%). For 12.4% cases, there are no cited reasons, inferring that for 1:10 
cases the cause of the act cannot be established with certainty. Other reasons were lack of 
cigarettes/coffee (11.3%) and changing the physical environment (e.g. transfer, moving into 
another room): 15.8%.

The instruments that are most used when engaging into auto-aggressive behavior are different 
sharped objects (e.g. nails, glass), with 8:10 cases recorded as such. In 7.9% cases other hard 
objects were used (e.g. door, wall, floor, and stairs), and for 5.8% textile materials. 85% of 
minors use sharp objects, while only 80.1% adults and 65.8% youth choose this manner to hurt 
themselves. 13.2% of youth used different hard objects, compared to 5.2% minors and 8.2% 
adults. Compared to other age groups, youth also use more frequent textile materials.

The body area that is most affected is the forehand (45.6%), followed by the head area 
(16%) and chest (10.9%). Lower parts of the body are little affected (1.6%). 59.8% minors tend 
to use the forehand for inflicting injury, a rate similar to youth (55.9%), but higher than adults 
(42.5%).

4 Discussions

In the above-outlined coordinates, the assessment of the aggression risk constitutes a 
fundamental element, an inherent part of a “formal process for identifying a person who might 
cause harm, under what conditions and to whom. The risk is dynamic and must be re-considered 
continuously …the risk assessment will inevitably be an imprecise process”[5]. The recuperative 
endeavors and the strategic institutional decisions grounded in the prison environment can be 
based only on comprehending this de facto situation, which can be highlighted correctly, as a 
whole, only through the joint efforts of the multidisciplinary assessment and intervention teams 
within the prison units in collaboration with university specialists.
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Abstract

The topic of drugs, drug use but also the debate on the legalization of soft drugs is a question 
with many shades, which stirs controversy globally. Drugs are classified even by the legislature 
in risk drugs and high-risk drugs. Although we cannot consider that Romania is in the situation 
of other countries faced with extreme violence associated with drug trafficking, the negative 
effects of criminalization are beginning to be felt. Drug smuggling rings have appeared and 
once a “classic” drug is harder to be found on the market, a new one arises immediately, while 
consumption is increasing instead of decreasing. If we look at other countries we observe that, 
although for years they have fought to stop drug use, using important human and financial 
resources, they still have thousands of victims, networks of organized crime and corruption. 
Among other arguments in favour for legalization we mention their use for medical purposes 
(e.g. for cancer patients), decreased crime associated with drugs, budget revenues. In contrast, 
the arguments against refer to the harmful effects on health, the addictive nature of drugs, 
facilitating the access of minors to the drug. This article discusses the pros and cons of legalizing 
risk drugs in Romania.

Keywords: legalization, risk drugs, drugs, negative effects of criminalization, etc.

1 Introduction

A drug refers to any plant, animal or mineral substance which is used in the preparation of 
medicine or as a drug [8].

In the latest amendments to legal acts of the field, the legislature has preferred to use 
the term “psychoactive substances” for “narcotic products or medicine with similar effects” or 
“drugs”.

In Romania, consumption and trafficking of drugs is regulated by Law no. 143/2000 to prevent 
and combat illicit drug trafficking and consumption, as amended and supplemented. By this 
regulation, drugs are classified into risk drugs and high-risk drugs and the penalties are harsh 
and differentiated according to this classification, as well as the activity, the following being 
punishable: cultivation, production, manufacturing, experimenting, extracting, preparation, 
transformation, offering, offering for sale, selling, distributing, any kind of delivering, sending, 
transporting, purchase, possession, even for personal consumption or other operations, getting 
drugs in or out of the country as well as import or export, and high-risk prescription drugs given 
intentionally by a physician, without being necessary from a medical standpoint.

Drug addiction is the behavior that leads to the mandatory use of the drug and is characterized 
by the need to consume drugs, being “a cluster of physiological, behavioral, cognitive and 
psychological phenomena, developed after repeated administration, continuous or episodic use 
of a substance to obtain psychic effects or to remove an unpleasant state”. [2] Addiction can 
be of three types: psychological, physiological or mixed. Most drugs lead to mixed dependency. 
Psychological dependence (or mental dependence) refers to the need for substance use, 
continuously or intermittent, the removal of a dysphoric mood. Physiological dependence is 
characterized by the need to consume the substance to prevent withdrawal. [2]



150

The effects of drugs depend largely on the absorbed amount, personal history on drugs, the 
administration of the drug and the circumstances in which it is used (place, mental and emotional 
stability, user’s entourage, simultaneous use of alcohol or other drugs).

There are several theories on drug use, especially for adolescents and youth.

Among the most important sociological theories that have been proposed to help explain 
drug use are the following: A. Social learning; B. Social control; C. Subculture; D. Selective 
interaction/socialization. [5]

A. Social Learning

Social learning theory proposes that the use and abuse of psychoactive substances can be 
explained by different exposure groups where consumption is awarded. These groups provide 
the social environment in which exposure occurs to definitions, invitations, and reinforcing social 
patterns of consumption or withdrawal of a substance. Definitions are learned by imitation, and 
their social reinforcement by members of the group with which one is associated. [5]

B. Social control

Social control theory has some similarities with the theory of subculture, but there are more 
differences. While the subculture theory discusses drugs in terms of how the group facilitates 
drugs, social control theory aims to the factors that prevent people to adopt a deviant behavior. 
So what causes drug use, like most deviant behaviours, is the absence of social control that 
generates compliance. Most of us do not manifest deviant or criminal acts because of close ties 
with conventional social institutions. If these connections are loose or broken, we will be freed 
from the rules of society and we can take deviant actions - including drugs. Not so much the ties 
of drug users to a unconventional subculture attracts them to drugs, but the lack of links with a 
culture of compliance which leaves them free to drugs. [5]

C. Subculture

The main thesis of the subculture theory is that involvement in a particular social group with 
favorable attitudes toward drug use is a key factor in encouraging someone to his own drug use 
and involvement in a group that exhibits negative attitudes towards drug tends to discourage 
such use. Drug use is expected and encouraged in certain social circles and strongly discouraged, 
even punished in others. [5]

D. Selective interaction/socialization

The term “selective interaction” refers to the fact that potential drug users not randomly fall in 
consumer social circles; they are attracted to certain individuals and circles - subcultural groups - 
because their values   and activities are compatible with those who are current consumers. There 
is a dynamic element of consumption: even before anyone consumes a drug for the first time, 
he or she is “ready” or “initiated” for consumption - or, somehow, socialized in a anticipatory 
way - because its values   are already in agreement with those of the drug subculture. As a result, 
someone chooses friends who share the same values   and are attracted to consumption and 
current consumers. When one makes friends who are drug users, he/she becomes socialized 
by the subcultural group of consumers, both in values compatible with consumption and values   
consisting of consumption. [5]

2. Legalization or prohibition?

The topic of drugs, drug use but also the debate on the legalization of soft drugs is a question 
with many shades, which stirs controversy globally. Although we cannot consider that Romania 
is in the situation of other countries faced with extreme violence associated with drug trafficking, 
the negative effects of criminalization are beginning to be felt.
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Drug smuggling rings have appeared and once a “classic” drug is harder to be found on the 
market, a new one arises immediately, while consumption is increasing instead of decreasing. If 
a few years ago Romania was a transit country for drugs that were destined for other European 
countries, it has now become a country of consumption.

Those dissatisfied with the current legislation and the position of authorities on the topic focus 
on the expensive nature of current regulations compared to the apparent lack of effectiveness. 
Thus, this article will treat the evidence and arguments of the two opinions: should prohibition 
of cannabis be abandoned or not?

To be more precise on the subject of drug legalization it is necessary to understand what this 
implies. Legalization is often confused with decriminalization. Legalization would be to eliminate 
the prohibitions related to the consumption and trade of a drug; this trade would go under state 
control. The issue of legalization is only detailed for cannabis. Supporters of legalization suggest 
applying a control similar to that for alcohol. [1]

Decriminalization does not admit to criminal sanctions to certain categories of delinquent acts. 
For supporters of decriminalization, the Dutch model is a system where tolerance has allowed 
reducing drug-related crime. Decriminalizing all drug-related offenses is dangerous because 
it equates heroin with cannabis. Opponents of decriminalization believe that such a policy is 
difficult to implement because it facilitates access to drugs use. [1]

2.1. Arguments for and arguments against

In analysing the evolution of this phenomenon, we see advantages of legalization of soft 
drugs/risk drugs (cannabis) in Romania.

It is well known that drugs have been used since ancient times, probably discovered by 
chance, from simple human curiosity to try the plants around him. They have been used as 
medicines, painkillers, in rituals, commerce or conflicts.

Currently, society divides drugs in two main categories, namely legal and illegal. We must keep 
in mind that this classification is arbitrary, what we now consider illegal, was once considered 
legal. Also drugs considered legal in one country are illegal in another country, and that even 
at European level. Although this classification is made according to the degree of dependency 
and degradation produced in the human body, statistically, we actually see that “legal” drugs 
are causing more havoc. Tobacco use is directly responsible for deaths caused by lung cancer 
and indirectly for other diseases, which are worsened. Alcohol causes more indirect problems, 
excessive alcohol consumption causing the most road accidents and violent conflicts.

Those in favor of legalizing cannabis insist that this drug (and others) have been and will be 
used in medicine, for example cannabis is used to treat multiple sclerosis, HIV / AIDS, glaucoma 
or cancer.

By legalizing risk drugs (or soft drugs, namely cannabis) their price would fall, in Romania 
being quite high compared with other European countries, while decreasing consumption of 
drugs like heroin, whose price is slightly lower, but addictive. High-risk drug use also causes and 
increases crime, especially for young people who steal and practice prostitution or to sell their 
goods to procure a new dose.

Being an illegal activity, drug trafficking chooses his victims from among the most vulnerable 
people, particularly adolescents and young people who are attracted to this trap out of curiosity, 
to align to the requirements for acceptance from others and who initially are “lured” with a free 
dose, but they shortly become consumers. For these people, the social group, their friends, the 
idea of   being “cool” is much more interesting and desirable as well as the euphoria and changing 
of the perception of time, the intensifying of senses.

The influence of other teenagers and of people their age may be higher than parental influence, 
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they tend to do everything to “mirror” the circle of friends by copying their behavior, taking their 
habits, testing their limits and the limits of each other. But the influence of parents must not be 
ignored. If they smoke, drink alcohol or use various drugs, especially in front of the teenager, 
inducing the idea that this behavior is normal, the child will react accordingly.

The fact that these activities of consumption and sale of drugs are totally banned, make the 
black market grow, developing an entire underground industry in the area.

Organized drug selling in stores would reduce the risks posed by various drugs, especially 
substances with which they are mixed or are dissolved, for the consumer, soft drugs being 
previously checked and cataloged.

Criminalization of certain substances encourage the creation of new ones, synthetic, which 
are difficult to discover by authorities and can have devastating effects until their discovery. For 
example, in 2014, there were 18 alerts and 130 notifications in Europe for new psychoactive 
substances. Romania (from collaboration of National Anti-drug Agency with the Central Laboratory 
of Analysis and Profiling of Drugs in the General Inspectorate of Romanian Police) sent in the 
EWS (the European Early Warning System on New Mixtures and Substances in the market) 
reporting forms for six new substances identified in the national territory. [6]

The legalization of soft drugs would bring significant revenues to the budget, thereby enabling 
the fight against traffickers, not consumers. Better information through the media on all aspects 
of drug use, presenting case studies on consumers, implementing programs in schools and 
universities, and the decriminalization of soft drugs would reduce consumption, especially among 
youth. For them, the drugs would no longer be the “forbidden fruit” that would arouse curiosity.

Ray Oakley states that “drug taking is a behavior” and thus it follows the same rules and 
principles as any other behavior, the basic principle being that this behavior persists when it 
increases the state of pleasure or reduces discomfort. Sometimes psychological dependence of 
a drug refers to the role it plays in the individual’s coping mechanisms (the way to cope with 
stressful situations, leisure, pleasure seeking, all of these become equivalent to drug use). 
Oakley’s message is that there is nothing unique or special about drug use, it’s a behavior like 
any other. [4]

Those in favor of legalization argue that people who become chronically addicted to drugs 
are like alcoholics, they are sick people. Consequently, it is an unfair approach from the state to 
punish them. Also, drug users (even ones that do not consume a high risk drug) are stigmatized, 
both by others and by specialists in social work who use inconsistent semantic concepts in their 
language that may enhance the social exclusion of the client, in this case, the consumer or drug 
addict. [3]

The people that are against argue that the arguments for legalization of drugs are just myths. 
Supporters of prohibition belive that legislation on drugs is effective and suppresses illicit use 
and cannabis should not be legalized because it is a “gateway drug” - works as a initiation drug 
before dangerous drugs like heroin or cocaine.

Another important argument against is the possible increase in the prevalence of HIV infection 
(due to injecting a drug, because of shared needles and syringes).

Also, drugs cause addiction, mental illnesses, they affect the body, sometimes pushing 
consumers towards suicide. Costs for detoxification treatments are becoming bigger and 
Romania lacks specialized centers in the field. From the time the consumer becomes an addict, 
life becomes an ordeal for himself, but also for the family; treatment is lengthy, requires much 
determination, and some damages sometimes, cannot be repaired. For example, cannabis affects 
the learning ability and the memory, and these effects can persist in adolescents for a few years; 
also, consumers under 16 are prone to schizophrenia.

Drugs isolate consumers from society and family, it can push them towards committing crime 
or prostitution to procure the required dose.
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Reintegration into society of a former drug addict is difficult. He is regarded as “different”, like 
a patient, as a person who can ever yield to temptations of every kind.

Drugs can make the consumer get rid of inhibitions. Thus there is the risk of doing something 
that he/she may later regret: unprotected sex, robberies and even murders.

A real problem is the lowering age of consumers. The lack of information, not accepting the 
idea that it can become addictive, vulnerability, the thirst for knowledge and new sensations, low 
self-esteem, their attempt to integrate in a group and easy access to drug leads young people, 
even teens to start using drugs and then becoming dependent on the state of “high” given by 
the drug.

Although the legalization of soft drugs would bring money to the state budget from taxes, 
there is always a risk that drug stores would in fact be a mask for high risk drug trade, traffickers 
having the perfect way to attract new customers.

Another argument against the legalization of soft drugs is that some people will not be able to 
limit themselves and will always want more. Also, people and institutions that are against believe 
that legalization will greatly increase the number of consumers, which will then overtstrain the 
rehab centers that are already insufficient.

3. Conclusions

In this old debate regarding the legalization of cannabis, we find contradictory interpretations 
on the same reality, being attracted either on one side or the other, as they expose persuasive 
arguments.

Professor Gian Luigi Gessa, specialist in neuro-psycho-pharmacology and professor at the 
University of Cagliari, in a article published in the italian journal “Focus” said that “all psychoactive 
substances act in the brain by using the complicated mechanism of pleasure, which regulates 
activities such as that of eating or having sex. But pleasure, when it becomes an end in itself, 
obsessive, is not good, and that’s why nature chose to regulate it through a control circuit”. 
When the behavior that causes pleasure is repeated, satisfaction levels diminish. This does not 
happen in the case of psychotropic substances for which desire (a well known fact to alcoholics 
and smokers) does not diminish. Thus, it ends up becoming an obsession and addiction. [9]

Informing young people about drug categories, the risks to which they expose themselves once 
they become consumers, what it is to be dependent and how to get out of the mirage produced 
by the drug, through the media, the education system, national campaigns is very important. 
The focus should be on rehabilitation and on people who have overcome their dependence and 
their reintegration.

Responsibility for drug use is a responsibility for all of us, including the state. By starting 
education and risk awareness in this field, even from a single individual, gradually we would 
reach educating an entire society. Restricting a total consumption of drugs is not a solution, 
the same can be said about total decriminalization, but awareness of the negative effects will 
certainly lead to fewer consumers.

Drug abuse should be prevented and is not indicated, but ultimately we can not always correct 
or restrict human behavior, even if they are members of society, as Professor Mihail Radu Solcan 
(Faculty of Philosophy, Department of Philosophy, Politics and Morals) said:

“Can mature individuals be treated like young children? Must we supervise and correct 
their ways to have fun? If we admit that mature individuals are free and responsible for their 
actions, then the state cannot be put in the position of a teacher. No matter how much harm 
someone would do to himself by consuming narcotics for fun, there are no reasons to treat him 
as being immature. Others may prohibit getting behind the wheel, to operate the crane under 
the influence of drugs and so on, but not simply to have fun. It is the perspective of a liberal, nor 
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for a democrat can the teacher-state be justified. For a democrat, the state must be under the 
control of individuals, not individuals under state control. Or, the teacher-state entails a system 
of surveillance and intervention that is not intended to refer the status of public opinion – in 
order to obey - but the public mood, to straighten it.” [7]
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Abstract

In this article, authors will deal with the plea bargain as an institute, starting with comparison 
of the role and effect of the plea bargain in Continental law and Common law countries. As an 
example of Common Law system model of this institute, United States of America will be cited 
as well as some other prominent examples. Regarding models in Civil law countries, an overview 
is given, due to diverse models of existence or non-existence in continental law countries. The 
second part of the article will deal with the legal and social effects of focus plea agreement in 
Serbia, since its introduction in the Serbian legal system in 2009. As a transitional country, 
and country striving for the membership in the European Union (EU), Serbia has an interesting 
position as one of the few remaining countries still adjusting its legal system to the EU model. Of 
particular interest is the shift in the Serbian Criminal Code that introduced many Common Law 
elements in its Continental Law basis and in the article will be assessed the benefits and setbacks 
of it. At the end, on the example of plea bargain the importance of appropriate implementation 
of the common law elements in Continental law systems will be emphasised.

Keywords: Plea bargain, Common law system, Civil law system, Serbia, Criminal code, practice, theory.

1 Emergence of Plea bargain in the US AND Europe

Plea bargaining is understood as a process by which the prosecution and the defence negotiate 
charging and sentencing concessions in exchange for the defendant’s guilty plea and waiver of 
rights[1], or simply defendant’s offer of a plea of guilty, in exchange for lenient treatment by 
the prosecuting attorney[2]. Plea bargain trace its origins to the tribal times, through 15th and 
16th century English courts, but development of modern plea bargain institute occurred in the 
United States of America (USA), which we consider today the place of birth of plea bargaining. 
Since it is the motherland of the plea bargain, it is quite reasonable to assume that plea bargain 
development in the U.S. was generally straightforward and without major setbacks. However, 
this presumption could not be further from the truth. In the late XIX and even early XX century, 
there were many cases forbidding plea agreement as an unconstitutional. Examples of these 
judgments are Saunders v. State in 1881, Wolfe v. State or Meyers v. State. Acceptance of 
plea bargain in the U.S. was not, like in other countries a unanimous decision and fast process, 
because plea bargain was not introduced as a formed institution, but it was rather forming in 
the U.S. itself. Entrenchment of the constitutionality of the plea bargain started in 1970s in the 
case of Brady vs. State [3]. Today, we can see that plea bargain is not only inherent part of U.S. 
judicial system, it is its essential part. There is serious doubt if the U.S. judicial system could 
function without usage of the plea bargain.

Regarding European judicial systems, there are different approaches to the plea bargain 
institute. On the one end of the spectrum are countries where plea bargain is forbidden. Such 
example is Denmark. In Denmark, Supreme Court, in its verdict from 9th January 2009, decided 
that “Agreements on the settlement and / or reduction of sentences, conditional in this way 
are legal and customary in the United States. However, such agreements are generally not 
considered legal under Danish law.”[4]. However, in the same verdict it is accordingly stated 
that “…although confession agreements as these cannot be legally entered into by a Danish 
Prosecution Service, they cannot be regarded as contrary to fundamental Danish principles…. after 
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a Competition Act § 23a, a company participating in a cartel can obtain leniency if it cooperates 
with the authorities on the investigation.”[4]. To summarise, in Denmark, the principle behind 
plea bargain is understood and accepted but not the institute of plea bargain itself.

Apart from this example of Denmark, most of the biggest European Countries have accepted 
plea bargain institute, some of them gradually. For example, Russian Federation accepted plea 
bargain in 1993. but only for the criminal offences for which maximum stipulated sentence is 3 
years. After 10 years of this rather limited acceptance, plea bargain was allowed for the criminal 
offences where maximum possible sentence is 10 years. Today in some cases, plea bargain can 
be concluded even for gravest offences [5]. Finally, we have to note that even in the countries 
where plea bargain is accepted for decades now, its usage is incomparably lower than in the 
U.S. In the U.S, at least 90% of cases are ended by a plea bargain, while in European countries, 
such as Germany and France, the percentage of cases settled this way, rarely goes over 15%.

1.1 Introducing plea bargain in continental systems – (judicial) 
economy

Reasons for introducing adversarial elements into continental systems are various, but main 
reason for introduction of plea bargain institute in continental systems is clear – it is of economic 
nature. Judicial proceedings can be very lengthy. In the modern world, where in every country 
there are thousands of cases filed every day, it is impossible to end all of them within reasonable 
timeline using traditional judicial proceedings. Inquisitorial systems do not have enough institutes 
and methods to deal with this large case-load, not only in national but also at the international 
and regional level. Good example of that is European Court of Human Rights, institution with 
very high budget that struggles to reduce the number of pending cases for years now [6] and still 
has almost 70000 pending cases, although some improvement since 2014. onwards is evident, 
especially after using new approach to Rule 47 of the Rules of Court [7]. Economical ratio of the 
plea bargain can be traced to the Landes, who emphasize following elements when prosecutor 
and defendant are deciding whether to go on trial or to settle: conviction by trial, the severity of 
the crime, the availability and productivity of the prosecutor’s and defendant’s resources, trial 
versus settlement costs, and attitudes toward risk [8]. These factors give big advantage to the 
prosecutor and raise an issue of prosecutor manipulating and using these elements to make a 
defendant to sign plea bargain out of fear of severe sentence, although he actually does not have 
strong evidence. However, since in inquisitorial systems, judge has to take care of all the aspects 
of the proceeding, including fairness, this danger is to some point lower in continental systems. 
One of the main benefits of introducing plea bargain is its economic benefit. Firstly, trials can be 
lengthy and very expensive, and this is certainly the case in Serbia for example. Plea bargains 
are saving both time and money, and thus are giving direct economic impact. Indirectly, plea 
bargain is enabling other cases to be prosecuted and again are positively contributing to the 
efficiency of the judicial system. Another indirect influence on the reducing time and money 
spent in the trials is the fact that plea bargain is an agreement. As such, it is reasonable to 
predict that far less number of parties will continue their dispute again in the court, regarding 
the subject of plea bargain. Settling the dispute by the court is more likely than consensual 
agreement that plea bargain is to leave at least one party willing to further pursue its rights.

2 Plea Bargain in Serbia

Serbia heritages the inquisitorial system of justice. However, elements of adversarial system 
have been introduced from time to time, and this practice picked up in speed in late 2000’s. 
Although introducing elements of adversarial system into inquisitorial (or vice versa) is not a 
bad thing per se (moreover, it can be very beneficial) inserting those elements without proper 
due diligence can be ineffective and even harmful [9].One of those adversarial institutes that 
according to us must find appropriate place in our system is plea bargain.

For the first time, plea bargain was introduced in Serbian system in the CPC from 2001. 
By the amendment from 2009 plea bargain was another adversarial element in the Serbian 
system. One interesting feature of plea bargain that could be found in the 2001 CPC was the fact 
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that under certain circumstances, plea bargain could result with sentence, below the minimum 
sentence [10]. In article 282b, paragraph 3 was stated that “By exception, where it is obviously 
justified by the significance of the confession of the accused person for clearing up the criminal 
offence with which he is charged and where proving the offence without such confession would 
be impossible or very difficult, or for the prevention, detection or successful prosecution of other 
criminal offences, or due to the existence of the especially extenuating circumstances referred 
to in Article 54 paragraph 2 of the Criminal Code, the public prosecutor and the accused person 
may agree that the accused be imposed a more lenient penalty, within the bounds prescribed by 
Article 57 of the Criminal Code. [10] This kind of provision is not unheard of in the comparative 
law, but it was inappropriate for Serbian judicial system. Sentencing below minimum sentence is 
given as an option in Serbian CPC 2001, but only as an exception. These very restricted situations 
were abused by Serbian courts and sentencing bellow mandatory minimum was rather common. 
This way of using plea bargain was not intended by the lawmaker. Rule of law and equality of 
all before the courts are seriously endangered if plea bargain often results in sentencing below 
mandatory minimum. However, nobody acquainted with the practice of Serbian courts could be 
surprised by the fact that they abused this provision of plea bargain – many of them just legalised 
mala practice they conducted for years. For example, in the two year period, 2008-2009, so 
just before the adoption of these provisions, in cases of aggravated murder where the required 
sentence is between 10 and 40 years, 52% of sentences were under the mandatory minimum. 
For the aggravated form of rape where the sentence is from 3 to 15 years, half of all rapists were 
sentenced under the mandatory minimum in front of circuit courts. For the ordinary form in front 
of municipal courts 100 percent of sentences were under the mandatory minimum of one year, 
although the maximum sentence is 8 years. For unlawful production, keeping and circulation 
of narcotics committed by several persons acting in conspiracy, where the sentence is from 5 
to 15 years of imprisonment, 80 percent of verdicts were under the mandatory minimum[11]. 
This grim, discouraging and somehow unbelievable statistics really left little space for doubt 
regarding the usage of “below minimum option” in plea bargain.

Luckily, only two years after introducing plea bargain into Serbian system, new CPC was 
adopted – CPC 2011. In this law, this problematic and overused possibility of sentencing mellow 
mandatory minimum in the case of plea bargain was expelled. We have to mention here that this 
prompt reaction on something that is clearly damaging is commendable.

CPC 2011 can be marked as an embracement of the plea bargain. One feature confirming this 
intention of the lawmaker was eliminating the threshold for usage of plea bargain. In CPC 2001, 
prosecutor could conclude plea bargain only for the criminal offences where maximum sentence 
was 12 years [10]. However, in CPC 2011 this limitation is erased, and prosecutor can conclude 
plea bargain for all criminal offences [12]. This is another good feature, since ratio of plea bargain 
is diminished if you are limiting it only to some cases. The most extreme example of long-term 
fruitfulness of such limitation is Alaska. Although economical consequence of this magnitude 
is not applicable to continental countries, because those countries are not so dependable on 
plea bargain, it is a very picturesque example. In July 213, Alaska Attorney General Michael 
Geraghty announced a policy of forbidding prosecutors from using plea bargains in the most 
serious cases, such as murders, rapes, child abuses, etc. [13]. This ban was only limited to the 
sentence bargaining (since there is three basic types of bargain: sentence bargaining, charge 
bargaining and often forbidden fact bargaining). After two years, faced with budget deficit, 
Attorney General Craig Richards had to abolish most aspects of this plea bargain limitation [14]. 
Taking into account the role of the court in Serbian judicial system and the fact that range of 
sentences is not small, as long as the courts and prosecutors are acting accordingly to their roles 
in the proceedings and are respecting the laws, there is no reason to restrict plea bargain as a 
possibility to certain offences.

Another question that arises in the inquisitorial systems with the introduction of plea bargain 
is the question of using facts that are elements of plea bargain deal. Using facts established by 
plea bargain deal is not regulated properly by the law itself [11]. Consequently, we have to look 
up to the court practice to see to what extent court can use facts from plea bargain cases. In 
the case of Apelate court of Serbia, no Kž1 Po1 18/2014 it is said: “In the case of the verdict 
which adopts the plea agreement, the facts of the verdict must be restrictively interpreted and 
used, especially since the adversarial proceedings were left out, thus the substantial facts can be 
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only those that relate to the substantial elements of the criminal offence for which the accused 
was found guilty under the plea agreement”[15]. We consider this reasoning of the court as 
an appropriate one, and this is one example of fine tuning and adjustment of the adversarial 
element to the inquisitorial system.

Plea Bargain as a legal transplant

Most of the issues regarding the usage of the plea bargain can be traced back to the origin 
of this institute, and the fact that it is introduced from another system. Critiques in Serbia 
regarding plea bargain are missing this point. In one of the articles, the author is arguing that “It 
is without doubt that the plea agreement with all its various modalities is accepted in numerous 
countries. It is even more so in those countries that are a part of the continental legal system. 
It is, therefore, not unusual for our legislator to introduce it into our legal system. Where the 
critique should be aimed are the conditions for its application. It should not be overseen that the 
marginalised role of the court in the plea agreement can lead to higher pressure on the public 
prosecutor to conclude the agreements that suit some of the accused persons. In that case, 
there is no such efficiency of the proceedings that can substitute the lack of justice”[16]. While 
the author of this analysis sees where is the problem, he failed to trace the root of it, and that 
what “marginalization” is for one, for the other system is a rather standard and appropriate 
behaviour. Marginalization of the role of the court is actually the proper way in which courts 
are functioning in the adversarial systems. Judge as a personification of the court in adversarial 
systems, has a significantly different role than the role of the judge in inquisitorial judicial 
systems. In adversarial systems, judge is just little more than a spectator of the dialogue and 
argumentation between parties, reacting only on procedural matters. He is not entitled to pass 
a verdict but only to determine appropriate sentence. In that kind of environment, the plea 
bargain has emerged and developed. Thus, when it is transferred to the continental law systems, 
the role of judge might seem for continental lawyer marginal, but in fact it is quite appropriate 
for adversarial lawyers. We have to work even more on taking the most of plea bargain and other 
adversarial institutes and to minimize its negative consequences. Adjusting and implementing of 
adversarial institutes to the inquisitorial system takes time and practice, but having good legal 
and normative basis is condition sine qua non for the success of this process. We can safely 
conclude that CPC 2011, on the issue of plea bargain, gives better solution than its predecessor, 
but we can also say that it was not a high mountain to climb.

3 Conclusion

How we should treat adversarial institutes in continental legal systems? Should we reject them 
like in Denmark plea bargain case, or should we adopt them? The answer is in between, like 
it is so often in life. We should not hesitate to accept the appropriate and innovative institutes 
in inquisitorial systems but at the same time we have to act responsibly and to adjust them 
to our needs or to prepare appropriate conditions for its implementation. In Serbia, due to 
EU integration rush, there are dozens of laws passed in very short period of time, without 
appropriate implementation. Often, those laws are nothing more than a translation of foreign 
laws. The problems with such laws are just multiplied when they are coming from adversarial 
legal systems, with different conceptions and different preconditions. We mentioned that CPC 
2011 is regulating plea bargain institute much better that its predecessor. Unfortunately, this is 
one of a very few improvements. General conception of the CPC 2011 is faulty and it is entirely 
opposite to the Serbian judicial tradition and thus confusing to all parties. Consequently, many 
adversarial elements accepted by CPC 2011 are simply not compatible or not adjusted properly 
to the Serbian system, and are seriously endangering the rights of the defendant but also 
creating other issues. First results of this conceptual turn are not convincing us that the turn is 
in the right direction. We can only hope that the legislator can improve general conceptions of 
CPC 2011 in the same way he improved plea bargain.
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Abstract

The New Criminal Code has introduced the deferred sentence in the domain of sanctions. We 
shall briefly present this institution, the conditions of applications as well as the intention of the 
lawmaker. This research is a pilot study done by the Bucharest Probation Service with this scope 
of exploring the impact of this new institution on the activity of the probation system, the volume 
of work, the different degrees of recurrence of this category of offenders compared to those 
where the court decided the suspension of the penalty under supervision, the psycho-social 
differences between these two categories of offenders. At the same time the study proposes to 
analyse the cost benefit ratio to substantiate future allocation of human and material resources in 
the probation system. Our study is based on two hypotheses: the appearance of a large number 
of offenders with deferred sentence has caused deterioration in the effective management of 
the offenders with an average or high risk of recurrence (with multiple criminogenic needs). 
The offenders with deferred sentence show psycho-social and juridical characteristics specific 
to a low risk of recurrence; the cost benefit ratio in these cases prove that placing them under 
the supervision of the probation system is costly in relation with the estimated results. In this 
respect and taking into consideration the statistical data from the National Direction of Probation 
we have studied the data for 2013–2015 of several factors such as: people under supervision 
(deferred sentence, suspension or supervision) socio- demographic and juridical characteristics 
(age, occupation, level of education, civil status, risk evaluation, offence committed, number of 
meetings at the probation service, etc.) Analysis and interpretation of results highlighted that 
a large number of offenders with deferred sentence influenced the continuation of effective 
management of relations with these people that have a low risk of recurrence, their offence 
being related to circulation on the public road. Our study refers also to potential solutions for the 
legislative work and for the activity of probation.

Keywords: Probation, deferred sentence, Romanian New Penal Code.

1 Introduction

Regarded as a need in the context of the changes from the Romanian society after 1989, 
The New Criminal Code that came into force on February 1st 2014 has brought substantial 
modifications with regards to the sanctions applied to the people in conflict with the criminal law. 
Regarding the provisions related to penalties the legislator promoted non-custodial measures 
both for the underage in conflict with the penal law and also for the adults. For example Art. 
114, paragraph 1 establishes educational non-custodial measures for young people under age, 
custodial measures being applied only in exceptional cases in line with limited criteria set out in 
the Criminal Code. As to sanctions for the adults The Code offers new institutions of penal law 
meant to help the judge individualise the penalty. New institutions have been introduced such 
as waiving the penalty when the social risk is low, and deferring the sentence which is analysed 
in this material.

The institution of deferring the sentence is ruled in Art. 83-90 of the new criminal Code. To 
synthesize these legal provisions, we note that deferring the sentence can be decided by the 
Court if the penalty decided by the Court is of less than 2 years or penal fine, if the offender 
agrees to perform community service without pay, and when the Court decides that the personal 
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profile or the previous behaviour does not call for a penalty but there is the need for supervision 
for limited time. The supervision is imposed for a period of 2 years and the offender has to 
comply with a series of measures and obligations under the supervision of the Probation Service.

The measures imposed to the convicted person are to report to the probation service on 
the dates fixed by the service; to receive the visits of the propation counsellor responsible for 
his supervision; to notify prior to any change of home address and any travel longer than 5 
days as well as the date of return; to notify change of work place; to submit informations and 
documents to prove his means of subsistence. Also and depending on the criminogenic needs 
of the convicted person, the Court can impose one or several of the following measures: to 
attend school or training courses, to attend one or several social reintegration courses run by 
the probation service or organised together with community institutions; to undergo medical 
checkup, treatment or care; not to communicate with the victim or the victim’s family, with the 
persons together with whom they committed the offense or with other persons as established 
by the Court, or to not go near such persons; not to be in certain locations or attend certain 
sport events, cultural events or public gatherings established by the Court; not to drive certain 
vehicles decided by the Court; not to own, use and carry any category of weapons; not to 
leave the Romanian territory without the agreement from the Court; not to take or exercise the 
position, profession, occupation or activity they used in the commiting the offense. If the Court 
decides so, a convict shall perform community service for a period between 60 and 120 days, 
under the terms set out by Court, unless their health prevents them from performing such work.

Deferring the sentence is an element of novelty in the Romanian legislation [1]; such institution 
can be found in the legislation of countries like Germany or France. Obviously the legislator’s 
intent was to create a mechanism of sanction of the offenders who commit an offense with low 
social risk and filling in the gap left by the elimination of the institution of conditional suspension 
of executing the sentence.

2 The methodology of the research

An analysis was made of the legislations that govern the institution of deferred sentence. 
Statistical data from the annual reports of the Probation Service for 2013-2015 were analysed. 
We studied certain socio-demographic and juridical characteristics (gender, age, professional 
status, level of education, estimated risk level, offense committed, and addiction). As the 
institution of suspension under supervision can be found in the Criminal Code adopted in 1968 
as well as in the New Criminal Code entered into force in 2014, we firstly made a comparative 
analysis of the dynamic and the socio-demographic and juridical characteristics of the persons 
for whom The Court decided this penalty between 2013 and 2015. Furthermore we compared the 
dynamics and the socio-demographic characteristics of the persons for whom the Court decided 
the deferred sentence and those for whom the Court decided suspension under supervision.

3 The objective of the research

The general objective of the study: the impact of the institution of deferred sentence on the 
activity of the probation service regarding the volume of activity, the difference between the 
risk of recurrence for these convicts as compared to those where the Court decided to suspend 
the execution of the sentence under supervision, differences between the socio-demographic 
characteristics of these two categories of convicts.

The specific objectives are: Objective 1. To determine the socio-demographic and juridical 
characteristics of the persons for whom the suspension under supervision was decided, entered 
in the files of the probation service between 2013 and 2015. Objective 2. To determine the 
differences between the socio-demographic and juridical characteristics of the convicts for 
whom the suspension under supervision was decided, and for those with deferred sentence, 
respectively, for the period 2014-2015. Objective 3. To make a cost - benefit analysis for this 
group for future allocations of human and material resources (the cost) with the purpose of 
providing the supervision in order to increase the rate of community safety (the benefit).
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4 Hypothesis

Hypothesis 1: The socio-demographic and juridical variables of the persons for whom the 
suspended execution of the penalty under supervision was decided, show similar percentage 
values between 2013 and 2015. Hypothesis 2: The persons with suspension of the sentenced 
under supervision are characterised by an estimated average or high risk, being convicted for 
offenses with a high social risk. Hypothesis 3: The persons for whom the deferred sentence 
was decided have socio-demographic and juridical characteristics of a low risk, mainly persons 
convicted for offences related to driving on the public roads. Hypothesis 4: The resources allocated 
for the new activities specific to the institution of deferred sentence have a negative impact on 
the efficient management of the supervision of the persons with a high risk of recurrence ( 
persons conditionally released, suspended under supervision convicted for offences with a high 
social risk).

5 Results and their interpretation

From the database of Bucharest Probation Service resulted that the number of persons under 
supervision of the service shows a rising trend. In 2012 of a total of 2234 persons being under 
supervision at 31.12.2012 a number of 460 (20.59%) entered the records of the service during 
2012. In 2013 this percentage reached 35.47% of the total persons supervised (2737) a slight 
increase being registered in 2014 (37.71% of a total of 3076) and 2015 showed a significant 
increase (51.06% from a total of 4300 supervised persons). The explanation of these increases is 
the changes in the legal system between 2010 and 2015. In 2010 the Law 202/2010 was adopted 
and introduced provisions to shorten the criminal process and on 01.02.2014 The New Criminal 
Code entered into force and confers the probation service the main role in the administration of 
non-custodial sentences. According to the New Criminal Code the probation services have the 
competence to supervise the convicts for whom the Court has decided to deferr the sentence, 
suspended sentence under supervision, conditional release ( under certain conditions) or an 
educational non-custodial measure ( for below age). We have to say that the number of persons 
that exited the records of the service does not show the same trend during this period (11.86%-
2012, 18.59% – 2013, 22.23%-2014, 19% - 2015).

From the perspective of the first objective it is highlighted that of the total number of convicts 
with suspended sentences under supervision (2586) as on 31.12.2013 and evaluated for the risk 
of committing new offenses, 1159 persons (44.8%) showed an average risk (28.03%) average 
to high (8.19%) or high (8.58%); 225 persons were not evaluated. These persons have been 
reported as not evaluated because either the supervision has not started or the persons could 
not be identified. These levels of risk [2] match the offenses for which they were sanctioned, 
that is offenses with a high social risk. The Romanian system of probation operates with five 
levels of risk to commit another offense: low (S2), low-average(S3), average (S4), average-
high (S5), high (S6). There is another category for the persons that have not been evaluated 
(S1). Risk evaluation is a clinical one ( subjective ) based on the profesional experience of the 
probation counsellor. In this respect 62.25% of these persons committed offenses with a high 
social risk, respectively 16.31 % aggravated theft, 14.36% burglary, fraud 13.45% and drug 
related offenses 18.13%. We have to specify that 792 persons (30.62) were convicted for other 
offenses that could not be identified with relevant percentage that could be compared to the 
offenses mentioned above. As to persons with criminal records, 214 convicts (8.27%) had been 
previously in conflict with the penal law.

With regards to the existence of previous criminal records, a number of 214 convicts (8.27%) 
had been in conflict with the penal law. As to the professional status of these persons we note 
that a significant percentage (44.97%) is represented by those situated at marginal positions 
on the labour market (day workers, jobless persons, working without a contract, etc.). As to 
the educational level 4.52% didn’t go to school, 27.91% (722 persons) have attended primary 
or secondary school, and 38.20 (988 persons) attended high school. We have to note that 
these values do not mean that they graduated those schools only that have been attending 
at a moment such schools. A percentage of 19.56% have attended higher education. In what 
addiction is considered, 23.89% (618 persons) have been evaluated as drug/alcohol users. We 
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have to note also that in 2013 the statistics did not differentiate between these two kinds of 
addicted consumers.

Referring to the suspended sentence under supervision, on 31.12.2012, 3570 convicts were 
placed under supervision by the probation service. Looking at the risk evaluation, similar values 
to those at end of 2013 were registered. For example 929 convicts (26.02%) were evaluated 
with an average- high risk (S4) and only 254 (7.11%) were evaluated with a high risk (S5). The 
number of convicts evaluated with a high risk (S5) in 2015 is lower with five points (2.40%) 
than the numbers for 2013 (8.58%). The explanation is that the risk evaluation is a continuous 
and dynamic process, the decrease is related to the convicts entered in the files of the probation 
service in previous years and who cleared some of the criminogenic needs (work place, lack 
of training , housing problems etc.) Compared to 31.12.2013 no significant differences are 
registered in the analysis of the socio-demographic and juridical variables that substantiate 
the study (offenses, work place, educational level, criminal records drug/alcohol use). We may 
conclude that the socio-demographic and juridical characteristics of the convicts with suspended 
sentence under supervision entered in the files of the probation service between 2013 and 2015 
do not vary significantly (Objective 1, Hypothesis 1).

With regards to Objective 2 a comparative analysis has been carried out on the socio-
demographic and juridical characteristics of the convicts for whom the Court decided the deferred 
sentence or suspension of the execution of the penalty under supervision. We specify that this 
study for the period 2014-2015 considered only the persons entered in the files of the probation 
service during this period.

In this respect in 2014 the deferred sentence was decided for 127 persons entered in the 
records of the Bucharest probation service. Of these persons 32 persons (25%) were evaluated 
with low risk, 26 (20%) with a low-average risk, 16 (12.59%) with an average risk, 5 (3.93%) 
with an average-high risk and 2 (1.57%) with a high risk. 46 persons had not been evaluated 
by 31.12.2014 either because they had not been identified, or their cases were recorded in 
the service towards the end of 2014 and identification and evaluation were under progress. 
Regarding the offenders convicted with deferred sentence on probation that entered the records 
of the probation service during 2014 the risk evaluation of these persons reveal significantly 
higher values than for those with deferred sentence. Only 14% of these persons were evaluated 
with a low risk (as against 25%) while the percentages for risk levels S4, S5 and S6 increased 
significantly (even by 100%). For example the convicts evaluated with a S4 level weigh 26, 
05% (241 persons) as against 12.59% and those evaluated with level S5 represent 7.45% 
(69 persons) compared to 3.93%. As a conclusion Hypothesis 2 is confirmed, the convicts with 
suspended penalty under supervision have a risk evaluation of average or high risk level, being 
convicted for offenses with a high social danger (Hypothesis 2). Accordingly, from the analysis 
of the kind of offenses, we note the prevalence of offenses committed against the rules of 
road traffic by persons for whom the Court decided the deferred sentence. 60.62% of these 
persons were convicted for drunken driving (54.33%), for driving without a licence (5.51) and 
driving an unregistered vehicle (0.78%) (Hypothesis 3). 9.44% persons were convicted for 
theft and aggravated theft and 10.23% for fraud. 19.69% were convicted for other offenses 
without significant percentage per kind of offense. Comparatively the persons for whom the 
Court decided suspension of the penalty under supervision by the probation service committed 
offenses like theft and aggravated theft (16.75%), drug related offenses (13.08%), robbery 
(7.13%) and other offenses (44.54%). Only 10.05% of the convicts committed against the 
rules of road traffic. As a concussion the institution of deferred sentence was decided in 60.62% 
cases for persons convicted for offenses against the rules of road traffic, while the suspension 
of the penalty under supervision was decided for offenses with a high level of social risk (theft, 
aggravated theft, drug related offenses, corruption, robbery, etc.) (Hypothesis 2).

From the perspective of the professional experience of the subjects (legal employment for 
unlimited/limited time, retired, lucrative activities without legal forms, freelance, jobless, student, 
business partner) there is no evidence of a significant difference between the two groups. Yet, 
significant differences are noted regarding the level of education, the group of persons for 
whom a deferred sentence was decided show increased values for those who attended training 
schools (9.44% compared to 3.24%), and higher education (29.68% compared to 18.16%). 
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The persons for whom the Court decided suspension of execution of sentence under supervision 
show increased values for attending primary and secondary school (20.21% against 9.33%) or 
high school (34.81% against 29.92%. In practical terms these figures materialise in a higher 
probability for a better professional status on the labour market for the persons where the 
sentence was deferred. We have to specify that the numbers of non-evaluated individuals were 
of 31.49% for those with deferred sentence and of 22.48% for those with suspended penalty 
under supervision.

Relating to investigation of the previous criminal records the study highlights that convicts 
with suspended sentence under supervision had previous conflicts with law in 14.70% cases, 
compared to 7.87 % of those with deferred sentence. We have to specify that the numbers of 
non-evaluated individuals were of 44.09% for those with deferred sentence and of 19.35% for 
those with suspended penalty under supervision. As to drug users the study shows an uncommon 
situation. While the persons for whom the Court decided the deferred sentence for offenses 
unrelated to drug use, 20.47% declare they are drug users and 16.53% have alcohol problems. 
Comparatively for 13.08% of those convicted with suspended penalty under supervision that 
were incriminated for drug related offenses, only 12.32% admitted they are drug users, and 
6.81% that they have problems with alcohol use. If in the case of alcohol users, the differences 
can be explained by the fact that the greater part of the persons with deferred sentence (54.33%) 
have been convicted for drunk driving, the 20.47% of the persons who admit drug use may be 
investigated furthermore taking into account other variables besides the socio-demographic and 
juridical one (lifestyle, history of drug usage, type of drug, individual profile etc.).

The comparative analysis of the two categories of subjects in 2015 showed similar percentage 
to those for 2014.

The data presented and analysed here above for the two categories of subjects recorded in the 
files of the Bucharest Probation Service for 2014 and 2015 reveal that the persons for whom the 
Court decided the deferred sentence are characterise by a low evaluated risk compared to those 
with suspended sentence under supervision; the greater part of them are convicted for breaking 
the law of road traffic, they have a high educational level (training schools and university) and 
have the possibility to better integrate on the labour market socially and economic; have a lower 
value of previous criminal record, but, surprisingly show higher values of drug/alcohol use. The 
study involved a quantitative analysis of the variable and not a qualitative one.

The analysis of the dynamics of the cases recorded in the files of the probation service 
(Objective 1) between 2013 and 2015 revealed a cumulated growth of 124.24%. 717 cases 
of deferred sentences entered the files of the probation service in 2014-2015. This growth did 
not incur relevant changes in the necessary staffing levels of the service bringing about higher 
workload per probation counsellor (with an average number of 220 file per counsellor at end of 
2015). The institution of deferred sentence resulted in a new category of supervised persons that 
is persons in conflict with the penal law with mainly low risk and rather well integrated socio-
professionally. However, the procedures applied to these persons are similar to those specific to 
convicts with suspended sentence under supervision (minutes taken, risk evaluation, drawing 
up supervision plans, issue of decisions for the obligations imposed by the Court, etc.). We can 
discuss about a net-widening process [3]. Practically the time allocated for these procedures 
reduce the possibility of a more intensive approach towards the convicts with suspended sentence 
under supervision decided by the Court that have a higher risk , with more complex criminogenic 
needs and who committed high social danger offenses (Objective 3, Hypothesis 4).

The above situation is due mainly to the changes brought about by The New Criminal Code 
who ruled out the institution of conditional suspension of penalty that was usually decided by 
the Court, before 2014, in cases when low social risk offenses was established. The current 
regulatory framework rules that either of the options of the Court for a non-custodial sanction 
(except for the penal fine) involves the probation service responsible to monitor compliance 
of the persons with deferred sentence or with suspended penalty under supervision with the 
measures/obligations imposed by the Court for the duration of the supervision.
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6 Conclusions

The research carried out in the Probation Service revealed that the socio-demographic and 
juridical characteristics of the persons for whom the penalty was suspended under supervision 
between 2013 and 2015 have similar percentages. Also the persons with suspended penalty 
under supervision show an average to high level of social risk and where convicted for offenses 
of high social danger. The persons with deferred sentence, compared to those with suspended 
penalty, show a lower evaluated risk; they have been convicted mainly for breaking the law of 
road traffic, they have a higher level of education, either post-secondary or universitary studies 
offering a better chance for adequate social and economical integration on the labour market, 
have a lower percentage of previous criminal record, but unexpectedly have increased values of 
drug/alcohol use.

The resources allocated for the new activities specific to the institution of deferred sentence 
have a negative impact on time management and efficient supervision of persons with a high 
level of recidivism, with complex criminogenic needs and who committed offences, with a high 
level of social danger and for whom the Court decided suspension of penalty under supervision.

7 Limits and recommendations

We have to bear in mind that the study was made on a limited number of subjects, those 
recorded in the files of the Bucharest Probation Service, respectively. At the same time the 
variables analysed were those in the database of this service and no qualitative analyse was 
carried out in order to reflect potential correlations among these variables. Neither were organized 
focus groups/interviews with the probation counsellors in order to obtain additional information 
regarding the dynamics of the risk of the supervised persons and their perception as to the 
specificity of the supervision/reintegration process, etc.

One first recommendation aims to include a proven tool for risk evaluation in the practice of 
the probation service, as a prerequisite of a unitary approach of case management for supervised 
persons in order to identify a suitable intervention on the risk level and criminogenic needs. 
Having in mind the large number of persons convicted with deferred sentence for drunk driving 
we appraise that examples of good practices in the European space should be implemented 
to focus on solutions for alcohol use and increase awareness of the impact of the alcohol use 
has on the drivers and potential victims. Also should be increased the material and human 
resources of the probation services to cope with enhanced workload. Legally another solution 
can be to reintroduce the institution of conditional suspension of the custodial penalty to ease 
overcrowding the probation services.
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Abstract

The need for a social reaction to the “small criminality” (petite delinquance; Kleinkriminalität; 
Bagatellkriminalität), meaning acts which formally meet the conditions of a crime, but by a 
minimum touch brought to the social values does not justify the imposition of a sentence, has 
prompted the search for alternative solutions to criminal sentencing.

A stream of decriminalization of such acts, supported by the International Association of 
Criminal Law and the Council of Europe has expressed in various legislative forms both within 
the criminal systems, in ways of sanctioning with alternative punishments and through extra 
criminal models as mediation or even the decriminalization of some acts.

The Criminal Code of 1968 regulated the institution of replacing criminal liability, following a 
broader European trend of decriminalization of acts of low social danger, even if the method of 
achieving this goal is specific to the Eastern European criminal laws.

The new Criminal Code has given up both the institution of replacing criminal liability in the 
way prescribed by Article 90 and the institution of lack of social danger of the crime provided by 
article 18 of the Criminal Code of 1968, in favor of penalty cancellation, as a new way of criminal 
liability replacement.

Alongside, the new Code of Criminal Procedure regulates the opportunity exercise of criminal 
proceedings principle and the institution of prosecution cancellation. Declaring the institution of 
prosecution cancellation unconstitutional calls into question the opportunity exercise of criminal 
action principle.

Key words: decriminalization, administrative sanctions, constitutionality, waiving prosecution.

1 Decriminalization-concept and European

The need for an adequate social reaction to “small crime” (petite delinquance; Kleinkriminalität; 
Bagatellkriminalität), understanding here acts which formally qualify as a crime, but that through 
the minimum prejudice caused to social values do not justify the imposition of a sentence, 
prompted the search for alternative solutions to sentencing [1].

A trend of decriminalization of such acts, supported by the International Association of Criminal 
Law[1] and the Council of Europe[2] was expressed in various legislative forms, both within the 
penal systems, by means of alternative sanctioning and through extra-criminal models, such as 
mediation or the decriminalization of certain acts.

Although the concept of decriminalization can also be understood in the sense of desincrimination 
of the act [2], we understand to use this concept for the operation by which judicial authorities, 
in cases and under conditions provided by law, either waive prosecution or waive the penalty in 
favour of administrative measures (sanctions).

In this circumstance, the decriminalization of the act does not mean its desincrimination, the 
abstract act still being an offence under criminal law, but the actual deed, although meeting 
the constitutive elements of the offense, according to its consequences and the perpetrator’s 
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conduct, does not justify the imposition of a sentence.

The Committee of Ministers of the Council of Europe recommends that Member States 
(Recommendation no. (87)18/1987 on the simplification of criminal justice) take, with full respect 
for their constitutional principles and traditions, all necessary measures to implement, among 
other measures, the principle of opportunity of criminal prosecution (discretionary prosecution) 
if: the prosecuting authority has sufficient evidence of guilt, the measure is based on grounds of 
public interest, there is the consent of the suspect in all cases where it is possible and the victim 
is able to repair the prejudice.

2 Decriminalization of low gravity offences in the conception of the 
1968Criminal Code

Although neither the 1965 Constitution nor the Criminal Code or the Criminal Procedure 
Code of 1968 legislate the principle of opportunity of exercising criminal action, two institutions 
were regulated in the Criminal Code that allowed the prosecutor to decide on the opportunity of 
referral to the court or of imposing administrative sanctions.

The 1968 Criminal Code regulated the institution of replacing criminal liability, thus joining 
the European trend of decriminalization of acts of a low social gravity, even if the method of 
achieving this goal is specific to Eastern European criminal legislations.

Replacing criminal liability was a means of judicial individualization of criminal liability which 
allowed the prosecutor and the courts to assess the need and opportunity of applying criminal 
sanctions or simply administrative sanctions.

In order to reconcile the Criminal Code regulations with the 1991 Constitution which states 
that justice is done only through the courts, Law no. 104/1992 abolished the provisions of 
art. 96 and 97 of the Criminal Code on the replacement of criminal liability by public bodies 
with jurisdictional attributions, so the replacement of criminal liability became the exclusive 
competence of the court.

In an attempt to revitalize this legal institution that, due to the restrictive conditions under 
which such a measure could be taken ( the maximum prison sentence of 6 months) seeing as in 
the special part of the Criminal Code, the number of offenses punishable with imprisonment of 
up to six months was very low, replacing criminal liability could not achieve its intended purpose, 
basically being an institution born dead, Law no. 104/1992 increased the maximum sentence 
provided by law for acts where such a measure could be applied to 1 year and for acts expressly 
listed, punishable by imprisonment exceeding one year, it provided for a limit prejudice value 
of 3,000 old lei for intentional acts and 10,000 old lei for acts committed through negligence. 
The measure was completely judicialized, the possibility of replacement of criminal liability being 
given exclusively to the courts, the Public Ministry bodies ceasing to have the possibility of such 
a measure and the legal limits of the prejudice caused by the acts for which such a measure 
could be decided were raised to 100,000 lei and respectively 500,000 lei, but due to inflation, 
they soon became insignificant too. This amendment also failed to lead to the reviving of the 
mentioned institution, to the contrary, due to inflation, the prejudice value limits have become 
derisory, the institution having limited applicability in the practice of the courts.

The failure of this criminal law institution in our legislation also lies in the existence of another 
parallel regulation, which had a fairly wide application, relieving the courts of minor criminal 
cases.

Law no. 6/1973 introduced art. 18¹ in the Criminal Code, which, if the act does not present 
the social threat of an offense, allows for the prosecutor or the court to order the waiver of 
charges or acquittal, as appropriate, and apply an administrative sanction, the judicial bodies 
giving prevalence to this institution, to the detriment of replacing criminal liability.

According to this article, the act provided under criminal law did not constitute an offence if, 
through the minimum prejudice brought to one of the values protected by law and through its 
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specific content, clearly being devoid of importance, does not present the social danger of an 
offence.

An act of social threat under criminal law was any action or inaction which affects one of the 
values protected by criminal law and for who’s sanctioning it is necessary to apply a penalty.

The following were taken into account in determining the actual degree of social threat: the 
manner and means of committing the offense, the purpose, the circumstances in which the 
offense was committed, the result or possible result, as well as the person and conduct of the 
perpetrator, if known.

If these cases, the prosecutor or the court could impose a sanction of an administrative nature 
such as reprimand, reprimand with notice or a fine from 10 lei to 1,000 lei.

The accused or the injured party could make a complaint to the court against the prosecutor’s 
ordinance when they felt that their interests were harmed.

The prosecutor’s opportunity to assess the degree of seriousness of the offense functioned 
even after the 1991 Constitution was adopted, until the entry into force of the new Criminal Code 
on 1.02.2014, without questioning the unconstitutionality of this measure.

3 The conception of the new criminal codes

The New Criminal Code has renounced both the institution of replacement of criminal liability 
as it was provided by art. 90, as well as the institution of lack of social danger of the offence 
provided by art. 181 of the 1968 Criminal Code, in favour of penalty waiver, as a new way of 
replacing criminal liability.

In parallel the new Code of Criminal Procedure regulates the opportunity in exercising criminal 
action principle and the waiver of criminal prosecution institution.

Both penalty waiver and waiver of prosecution have the effect of replacing criminal liability 
with administrative liability.

Being a public law action, criminal action shall be exercised by the Public Ministry, in principle, 
ex officio, the prosecutor being obliged to set in motion and exercise this action if there is 
evidence of the commission of an offense and there is no legal cause of hindering its exercise.

To avoid criminal trials in small cases, where no public interest exists, the mandatory exercise 
of criminal action was attenuated, by introducing the subsidiary principle of opportunity, under 
which, in such cases, the prosecutor can waive the exercise of criminal action, as provided by 
law[3].

Waiving criminal prosecution in the Romanian Criminal Procedure Code is the procedural way 
by which the prosecutor decides on the desirability of criminal prosecution. The prosecutor’s 
possibilities to value the opportunity to exercise criminal action are circumscribed by law, by 
regulating conditions regarding the offence, the suspect or accused person and the public interest 
in the content Art.318 Criminal Procedure Code.

The conditions regarding the offense consider both its generic social danger and its concrete 
social threat.

The generic social danger of crimes is determined by the type of penalty or its legal maximum, 
criminal procedural law allowing for the waiver of criminal action only in offenses for which the 
law provides the penalty of fine or imprisonment up to 7 years.

The concrete social danger of the crime will be assessed by the prosecutor, on a case by case 
basis, in relation to: the content of the act ( mitigated or aggravated content etc.); the manner 
and means of committing (breaking and entering, escalation, means that create public danger 
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etc.); actual circumstances (place and time, occasional or repeated act etc.); the consequences 
or possible consequences of the offense (value of the prejudice, the extent of the exposure to 
danger etc.).

The opportunity to exercise criminal action will also be valued in relation to: the person of the 
accused (major, minor, health, level of education etc.); conduct previously to committing the 
offense (with or without criminal records, other data revealed by the evaluation report drafted 
by the probation service etc.); purpose (material profit, hunger etc.); the defendant’s efforts to 
eliminate or mitigate the consequences of the offense (repairing prejudice or even willingness to 
recover it, helping the victim etc.).

There is no public interest in exercising criminal prosecution in the context where the objectives 
of criminal proceedings can be achieved without the application of any penalties and it would 
appear disproportionate to the seriousness of the offense and the defendant, the interests of the 
victim being protected without further pursuit of the trial, the costs of legal proceedings would be 
disproportionate to the consequences of the offense and not least, trying such acts of low gravity 
would put an unnecessary load on the role of the courts.

In the current Criminal Procedure Code system, waiving prosecution can only be conditional.

The prosecutor rules, after consultation with the suspect or defendant, that he meet one or 
more of the following obligations:

a) remove the consequences of the criminal offense or to repair the damage caused, or to 
agree with the civil part on a way of repairing it;

b) publicly apologize to the injured party;

c) to fulfil his outstanding obligations;

d) to perform unpaid community work for a period between 30 and 60 days, except where, 
because of his health, the person cannot perform the work;

e) to attend a counselling program run or supervised by the probation service.

If the prosecutor orders the accused to fulfil the obligations mentioned, by ordinance, he also 
stipulates the term by which they are to be met, which may not be longer than 6 months, or 9 
months for obligations assumed by the mediation agreement concluded with the civil party.

If the defendant does not prove fulfilment of these obligations within 6 months from the 
communication of the ordinance, the prosecutor revokes the ordinance and orders the criminal 
prosecution of the defendant.

A new waiver of criminal prosecution is not possible in the same case.

The defendant and all other persons who have requested the communication of the solution 
shall receive a copy of the ordinance by which the prosecutor ordered the waiver of prosecution 
and are entitled to file a complaint against it.

If the prosecutor’s ordinance is not refuted and the defendant has met the established 
obligations, his criminal liability has been virtually replaced by the said measures, which are not 
of criminal nature.

If the prosecutor waivers criminal prosecution, within 20 days of receipt of the copy of the 
ordinance to solution the case, the defendant can ask for a continuation of criminal prosecution 
in order to appear before the court and prove his or her innocence.

Through Decision no. 23/2016 [6] the Constitutional Court admitted the exception of 
unconstitutionality of the provisions of art. 318 of the Criminal Procedure Code finding that 
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they are contrary to art. 126 par. (1) of the Constitution, according to which justice is achieved 
through the High Court of Cassation and Justice and the other courts established by law.

It is argued that by regulating the institution of waiving criminal prosecution in the manner 
provided for in art. 318 of the Criminal Procedure Code, the lawmaker has not achieved an 
appropriate balance between the principle of legality, specific to the continental law system, also 
existing in Romania, and applying the principle of opportunity, specific to the Anglo-Saxon law 
system, giving prevalence to the latter, to the detriment of the first, by regulating among the 
prosecutor’s attributions acts specific to the judiciary.

Thus, according to the provisions of art. 318 of the Criminal Procedure Code, the prosecutor 
has the option to waive prosecution and therefore to replace the court in the administration of 
justice, in approximately three-fourths of all the offenses contained in the Criminal Code and 
special laws in force, the solution thus given by the prosecutor not being subject to review by 
the court.

The decision was adopted with the separate opinion of three judges which, in addition to 
the compared law arguments on the existence of similar regulations in other legislations, have 
argued that the large number of offenses for which the institution of waiver of prosecution can 
be incident did not constitute a genuine unconstitutionality argument because the verifying and 
establishing of the unconstitutionality of legal provisions by the contencious constitutional court 
cannot be made on the basis of quantitative criteria, but by qualitative assessment. Waiving 
criminal prosecution does not violate the principle of separation of judicial functions because the 
control of the justice courts on solutions of waiving prosecution is already regulated in the Code 
of Criminal Procedure. For all cases where one of the parties in criminal proceedings is unhappy 
with the solution of waiver of prosecution stated by the prosecutor, the Criminal Procedure 
Code provides for specific remedies that consist of formulating complaints addressed to the 
hierarchically superior prosecutor and, finally, to the justice court with the power to resolve the 
case in first instance.

Declaring as unconstitutional the provisions of art.318 of the Criminal Procedure Code resulted 
in their abrogation and implicitly in the voiding of content of the principle of opportunity of 
criminal prosecution, a principle that has not been declared unconstitutional.

Waiving criminal prosecution was introduced by the lawmaker in the architecture of Romanian 
procedural law for the purpose of relieving the courts of the task of resolving criminal cases 
relating to offenses under criminal law that do not present high social risk.

An effect of waiving criminal prosecution can be the increase in the number of people sent 
to trial, where the courts will either waive punishment, means by which acts are decriminalized 
by the courts of justice, or they will enforce noncustodial sentences (delaying punishment 
enforcement or a suspended sentence of imprisonment under supervision), putting an extra 
load on probation services.

The solution opted for by the Constitutional Court is not one of those contributing to the 
harmonization of the Romanian criminal law with European law and the lawmaker will have 
to revise the regulation of waiver of prosecution in a context where the drafting of a new 
constitution is already a necessity.
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Abstract

Since the year 2009, the institution of house arrest provides the possibility that the convicted 
person serves the sentence of imprisonment of up to one year in their own premises. In essence, 
it is provided as an alternative sanction, which has the advantage of replacing short-term 
prison sentences and decreasing the numerous prison population in the Republic of Serbia, 
and emphasizes the current dissonance in the practical work and control over the execution of 
such conceived prison sentence, which does not lead to a more frequent application, nor to the 
prevention of recidivism. Regardless of the existing international standards in this field and the 
temporal average from the first implementation of house arrest into national criminal legislature, 
including the proposals de legele ferenda, only pointed out the shortcomings of the wholesome 
criminal justice system in the Republic of Serbia, namely, the necessity to establish a complete 
and coordinated normative frame, starting from the definition, procedure, all the way to its 
realization, with the aim to determine the position of house arrest in the legal system in order to 
increase efficiency of criminal law in general.

Key words: alternative sanctions, imprisonment, house arrest.

1 Introduction

Determining the exact position of this alternative sanction – house arrest, in the criminal 
legislature of the Republic of Serbia is a topic that began to be discussed in September, 2009, by 
its implementation into the Criminal Code (CC), and not as a new form of punishment, but rather 
as a new manner of executing existing punishment of imprisonment. [1][2]

Although the punitive modality found a clear application in the positive criminal legislature, 
numerous issues still seem to be topical. [3] This primarily refers to whether by giving the 
sentence of house arrest, the general purpose of proscribing and pronouncing criminal sanctions 
is fulfilled. Furthermore, dilemma also occurs in the sense of criminal procedure, namely, 
determining the need of special procedural from that would ensure the principle of economy and 
efficiency. Finally, an important question refers to the potential of this form of criminal sanctions 
in reducing the prison population, the degree of deprivation in the penal institutions themselves, 
and in the final stigmatization of the convicted.

The aforementioned model of imprisonment as an alternative sanction particularly drew 
attention during a trial before the Higher Court in Belgrade in a procedure against the famous 
singer Svetlana Ražnatović Ceca and others. However, it is important to mention that up until 
the moment of the publication of this paper, in the procedure that was lead based on several 
criminal offenses, ranging from the abuse of official position to illegal possession of firearms, still 
there has been no legal ruling for these offenses in the regular course of the trial. The exception 
in this sense are the decisions based on an agreement between the prosecutor and some of the 
defendants.

Namely, the Higher Court reached a verdict on May 30th 2011 (after an eight-year duration 
of the criminal proceedings) by which, based on a legal decision that adopted an agreement 
after the confession of guilt, Ražnatović and her sister were convicted of abusing official position 
during the sale of the football player FC Obilić. The singer was also convicted for illegal possession 
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of firearms without a permit. The sisters confessed to illegally obtain over 4 million DEM and 
about 3.5 million US$, and they were obliged by the court to pay 1.5 million EUR into the budget 
of the Republic of Serbia by solidarity, and issued that the verdict of imprisonment is to be 
served at home with electronic supervision. While determining house arrest, the court took into 
consideration the confession of the defendants and mitigating circumstances believed to exist. 
The convicted persons were prohibited from leaving the house without a court decision, and 
the control over the execution of the verdict was conducted by the Directorate for Execution of 
Criminal Sanctions of the Ministry of Justice. [4]

Regardless of all the controversy that such court decision provoked in public, the court 
continued to issue house arrest in other cases.

By analyzing the national criminal legal practice, it can be stated that heterogeneity of the 
procedures where alternative criminal sanctions were pronounced is rather remarkable. Safety 
of public traffic, economy, financial system, official duty, legal order – are only some of the 
protected objects that are jeopardized by the actions related to criminal acts that the defendants 
in the aforementioned court proceedings have been charged with.

This level of varsity is not limited to this. Namely, the sentence of house arrest was stated 
using various, regular (general) and special criminal-legal forms, or even using different norms 
of the executive criminal law. From the lexical to the functional varsity in a large number of 
court proceedings, the extent to which we lack a coherent system of criminal law in the Republic 
of Serbia was evident, as well as the necessity to define a more complete normative frame to 
determine the position of house arrest in national criminal legislature. The importance of given 
de lege ferenda improvements is particularly emphasized by taking into consideration the data 
of The Directorate for Execution of Criminal Sanctions of the Ministry of Justice of RS, according 
to which, during the year 2012, 678 sentences of house arrest were executed or pronounced, 
752 during the year 2013, and 627 until December of 2014. [5]

2 Defining the Problem

In the time of the inflation of new criminal acts and general punitiveness in most countries of 
democratic provenience, it is justifiable to wonder whether the tendency to introduce alternative 
ways of procedure is realistic and justified. This refers not only on the criminal procedural aspect 
of such treatment but also in regards to the criminal material aspect. Although many believe that 
it is necessary to increase the degree of criminal repression, certain research studies indicate 
that the opinions of the public do not completely agree. [6] Namely, most of the examinees 
included in the research gives advantage to the noncustodial alternative sanctions compared to 
the punishment of imprisonment. The demonstrated opinions do not depend on the gravity of the 
criminal offense, the possible sentence, a form of victimization, gender or age of the examinees.

If we were to accept the results of this research as valid, the opinions on the supposed 
demand of the public for a more strict conduct of punitive politics, namely, a more extensive 
application of imprisonment sentence, is being relativized. It is difficult to state the condition in 
Serbia in this regard, considering that by tracking the means of public information or even the 
statements of some politicians one can gain the impression that the issues of increased crime 
rate can be solved by strict punishments.

Such writings and public statements usually do not rely on the data of the of The Directorate 
for Execution of Criminal Sanctions of the Ministry of Justice (that are being published in the 
Gazette of the Directorate) [7], where it is obvious that the number of convicted and detained 
persons exceeds the existing prison capacities, and that crime rate is not decreasing.

At this moment, four groups of criminal sanctions are predicted by Article 4 of the Criminal 
Code of the Republic of Serbia (CC): punishment, caution, security measures and rehabilitation 
measures, which are, as the legislator stated, focused on “suppress(ing) acts that violate or 
endanger the values protected by criminal legislation“.
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As far as the punishments are concerned, the legislator predicted four: imprisonment, 
monetary fine, community service and revocation of driver’s license, that, apart from the general 
purpose of criminal sanctions, have general prevention as their aim, meaning, to influence the 
convicted person to not commit any criminal acts in the future, to influence other persons to not 
commit criminal acts, as well as to express social condemnation for the criminal act, strengthen 
morals and consolidate the obligation of following the law (Art.5 of CC).

As far as alternative criminal sanctions in the case of adults is concerned, it primarily refers 
to alternatives to imprisonment, so, taking into consideration the possible solutions, it can be 
said that other, milder punishments are given as alternatives or substitutes for the sentence of 
imprisonment (monetary fine, community service), or other sanctions such as warning measures, 
for example court warning or suspended sentence.

However, starting from the term alternative sanctions, which we define for the purpose of 
this paper, it includes only those sanctions that are conducted under the supervision of the 
public community, and the application of which is based on the assumption that the punitive 
goals can be achieved in great measure even without imprisonment or a monetary fine. We 
emphasize that the activities of social protection and probation services should not be mixed. 
This includes community service and suspended sentence with supervision. From the year 2009, 
in our legislature, the punishment of house arrest was introduced as a sentence sui generis, 
regardless of the linguistic inconsistencies in various legal texts. Although, regardless of all its 
specifics, it is still a form of modality within the frame of imprisonment.

Therefore, a reform of criminal legislature and the system of execution of criminal sanctions 
(but also opening negotiations between the Republic of Serbia and the European Union) has 
introduced locally the possibility of pronouncing sentences that are alternatives to imprisonment, 
and which have been introduced precisely do to their manifested drawbacks, particularly when 
it comes to a short-term prison sentence.

A wider application of alternative sanctions but also restorative measures that are already 
being applied all over the world is only expected in Serbia. On this road towards the EU, our 
country should accept the trends present in other European countries that are predicted even in 
international documents. There is space created for such action by the state in national legislation, 
however with initial difficulties. Trust services are being opened for the execution of alternative 
sanctions, therefore, it is not necessary to have alternative sentences being pronounced more 
often by the court, as is the suggestion by the prosecutor’s office and their general promotion 
in wider public.

The society should accept and observe alternative sanctions and restorative measures as a 
more beneficial, humane and effective solution compared to imprisonment, where the guiding 
principles should be the interest of the social community and the individuals themselves. [8]

In order to establish a system of alternative sanctions and measures of restorative justice, it is 
necessary to improve the legal-normative and institutional frame for the application of alternative 
sanctions and the measures of restorative justice.Precisely in that sense do the National judicial 
reform strategy for the period of 2013-2018 [9] and the Strategy of the development of the 
system of execution of criminal sentences in the Republic of Serbia until the year 2020 [10] 
emphasize that alternative measures and sanctions are one of the priorities of the reform of our 
judicial system, as they enable a more adequate and efficient sanctioning of criminal offenders. 

The Criminal Code (CC) from the year 2005, which is being applied from 1.1. 2006, predicts 
new punishments along with the existing ones: work in public interests and revocation of driver’s 
license. [11] The changes of the CC in 2009 predict the possibility of executing up to a year of 
prison sentence in the facilities where the convicted resides, as a form of house arrest. [12]The 
new changes of the CC in 2012 add further precision to these provisions.

Finally, as the process off introducing house arrest was concluded in 2014 by passing a 
new Law on the Execution of Penal Sanctions [13] (ZIKS) and the Law on the execution of 
non-custodial sanctions and measures [14] (ZIVSM), which regulates in detail the execution 
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of imprisonment in the facilities where the convicted resides, namely, as it is called by ZIVSM 
– executing the sentence of house arrest. The procedural solutions from the Code on criminal 
proceedings (2011) such as the institution of the agreement between the defendant and the 
prosecutor, the application of opportunity principle, and the special procedural forms of treatment 
are a good starting point for pronouncing alternative measures and sanctions. [15] On the one 
hand, the problem of accommodation of convicted persons and their treatment, and on the other 
hand the limitations in the capacity of our facilities for the execution of criminal sanctions [16]
[17] surely cannot be removed only by implementing alternative sanctions in our legislature, but 
they can irrefutably aid in solving and decreasing these problems.

3 House Arrest in Positive Legislature of the Republic of Serbia

Chapter 4 of the CC [18], in Art. 45 (Imprisonment), par. 5-7 predicts the possibility (the court 
may) that imprisonment up to one year can be enforced in the premises wherein he or she lives. 
The court can determine this manner of execution if it can be expected that in such a manner 
the purpose of punishment will be achieved, considering the personality of the perpetrator, their 
conduct after the commission of the offense, the degree of guilt and other circumstances under 
which the offense was perpetrated.

The duty of the convicted perpetrator, who is determined to serve the imprisonment in this 
manner, cannot leave the premises where they live, except in the cases stipulated by the law 
governing the enforcement of criminal sanctions. If the convicted person willfully leaves the 
premises wherein they live for a period exceeding six hours or twice the period of up to six hours, 
the court will order a remand to a penal institution to serve the remaining part of a sentence. 
In such a case, if the court does established a violation of the legal provision, such a verdict is 
obligatory and not optional.

The only exception that does not allow the court to pronounce a sentence of imprisonment of 
up to one year in the house premises refers to the criminal act against marriage and family, if 
the convicted person lives with the injured party in the same family household. We are of opinion 
that this primarily refers to the criminal act of violence within the family, and not on other 
criminal acts against marriage and family. This limitation is justified and is in accordance with the 
constitutional provisions about the rights of the defendant, as the possibility for pronouncing the 
sentence of house arrest is limited in the interests of protecting the rights of the injured party. 

It is not clear why here, the legislator repeats some (without adding new or special) and not 
all circumstances that are usually taken into consideration during determining each sentence 
(Article 54 General principles on sentencing). At this time, pronouncing a sentence of up to one 
year that will be executed on the premises wherein they live is possible for any offense and can 
be pronounced to any perpetrator, including return offenders, with the aforementioned exception 
of criminal act of violence within the family. This raises the question whether such widely defined 
possibility can lead to inequality in pronouncing this sentence by the court. Furthermore, at this 
time, legally speaking, it can be pronounced even to a returned offender! Considering that this 
sentence is a privilege for the perpetrator, the conditions for pronouncing such sentence should 
be more precisely defined by the CC.

In the legal solution de lege lata, the legislator does not treat house arrest as a new form 
of punishment, nominating it in the article dedicated to the already existing imprisonment 
sentence, meaning it is treated only as a new executive modality of imprisonment sentence. 
However, in its content it is a completely different punishment compared to imprisonment since 
apart from the restricted right to freedom of mobility and its control, all other elements of 
imprisonment are lacking. There is no separation from family, friends, the environment of the 
convicted person, even from the job and other. A different manner of execution compared to 
the sentence of imprisonment is the required presupposition for accepting the fact that this is a 
special punishment. If we were to agree that it is a special punishment that provides a series of 
benefits to the perpetrator, then it should be more closely defined in the Criminal Code as such.

The possibility of serving a prison sentence of up to one year the house conditions as previously 
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described opened up a new question related to parole. Mainly, whether it would be sensible to 
demand and approve parole in such formulated punishment of house arrest, but also who would 
be authorized to evaluate the behavior of the convicted person during the time of imprisonment 
in the premises where they reside, which is one of the basic things that the court evaluates while 
determining parole. There is no dilemma that in this moment, all convicted persons have the 
right to parole and that a commissioner is in charge of evaluating their behavior.

4 Executing the Sentence of House Arrest According to Special 
Regulation

Until the Law on the execution of non-custodial sanctions and measures was passed in the 
year 2014, the application of this sanction was regulated by the Law on the execution of penal 
sanctions, which discussed the execution of imprisonment sentence without leaving the facilities 
where the convicted person resides.

As an executive criminal law, the Law on the execution of non-custodial sanctions and 
measures designated this sanction as house arrest, different from the organic (ergo systemic 
law) law (CC) that describes it in Chapter 4, Execution of non-custodial sanctions and measures 
determined by the court. The commissioner’s office, within the Directorate for the Execution of 
Criminal Sanctions, is organized for the territory of one or more courts, and specific executive 
tasks are conducted by a civil servant – commissioner.

Apart from going to work, seeing a doctor, attending classes if in school, answering the 
summons of state authorities and other particularly justified reasons, the convicted person has 
the right to exit the premises for two hours per day. This is why it is justified to wonder about 
the true purpose of this punishment!

Electronic tracking, phone supervision and visits to the convicted person and their family, 
employer or school by the commissioner are only additional ways of controlling the execution of 
this sentence, the true meaning of which we still question. [19]

The legislator did not find a proper control measure for the situations not mentioned here, for 
the behavior of the convicted person in the case of extraordinary circumstances such as floods, 
fire, ecological accident, but also in the case of emergency or the need for vital assistance. The 
question whether leaving the premises for longer the 6 hours would be a basis to revoke these 
benefits and impose remand to a penal institution is of rhetorical nature. This punishment can 
be executed even without electronic supervision, but it remains unclear in which manner is the 
convicted person controlled in regards to respecting the determined obligations.

5 Reasons pro et contra for the Application of House Arrest as an 
Alternative Sanction

It is irrefutable that in the system of criminal sanctions in Serbia, a sanction that would bridge 
the gap between parole sentence and imprisonment without parole does not exist. Many see 
parole sentence as if the convicted person did not receive any punishment at all, while for many 
minor offenses it is often unjustified to determine imprisonment without parole. Therefore it is 
irrefutable that the implementation of a new criminal sentence is justified – house arrest. That 
is a safe way to avoid most of the negative effects of short-term imprisonment, however, Serbia 
still lacks an analysis that would show precisely how much are, for example, only the costs of 
tracking and controlling such convicted person, as well as all the other costs.The second issue 
present is whether this sanction is applicable to all social layers of citizens, and how just it is! If 
we take the example of the singer from the beginning of this paper, it is clear that it posed no 
difficulty for her to serve her sentence, by following her quality of life at that time. But, the issue 
is whether the same could be said for a person that is, for example, unemployed, or who does 
not live in adequate housing, and who would possibly be given more square meters of space in 
a penal institution rather than in house arrest.



176

Surely, the intention of the legislator was not to create inequality for the convicted persons 
by determining house arrest, however, the listed problems exempli gratia exist without a 
doubt. Such defined problems can only be removed in the future, starting from the linguistic 
inconsistency of legal texts, determining the conditions when the sentence of house arrest can 
be pronounced, determining the conditions where it can and cannot be pronounced, in which 
procedure etc. The purpose of punishment provided by criminal law cannot be brought into doubt 
by respecting the aims of general and special prevention. Retribution cannot be a sole purpose of 
house arrest, which is, at the moment, its only basic function.While organizational and technical 
drawbacks can be relatively easily removed, the ones related to normative framework, require 
a reconstruction of the entire corpus of criminal law, particularly focusing on the fact that by 
introducing the sentence of house arrest the penal system is brought full circle. What must not 
be neglected is the fact that house arrest is only a minor form of imprisonment without parole 
and as such CANNOT be an alternative to criminal sanctions as a milder form of the reaction of 
the state to the socially unacceptable and illegal behavior of its citizens.

6 Conclusion

The basic question imposed is whether short-term prison sentences that are being executed 
in the form of house arrest serve the purpose of punishment, but also individually speaking, the 
extent of their influence on resocialization of convicted persons and their reeducation, considering 
that in conceptual sense, our legislation is still based on the idea of resocialization as the basic 
purpose of punishment. However, the purpose of punishment has in its basis the desire to 
reduce crime, which is the main aim of proscribing and applying criminal sanctions. The sentence 
of imprisonment is traditionally the most significant criminal sanction within the penal system of 
the Republic of Serbia. The evolution of penology and penal practice lead to the creation of new 
punitive modalities that were created as a response to the growing, accompanying problems.

House arrest is a positive novelty in legislative tendencies in terms of solving problems of 
over population of penitentiary capacities, namely the growing costs of imprisonment. The given 
framework also has a significant potential to cause negative effects while imprisoned, meaning 
the reduction of stigmatization of convicted persons.

However, by analyzing current court practice, there is an impression that improvement of 
the normative and executive aspect is necessary. Establishing coherent legal framework, non-
discriminative criteria, and effective control mechanisms are posed as imperative in this sense. 

Finally, although the given form of imprisonment is a pluripotent model, full effects of the 
application of the given concept can be expected only in the context of wider changes and 
coordination of criminal law and punitive policy. As a whole, the application of alternative criminal 
sanctions is presented as an area that will require significant attention. Only through synergy of 
all segments of the legal system it is possible to step towards the projected goals. Alternative 
sanctions and alternative ways of executing criminal sanctions are slowly but surely entering and 
occupying their position in the legislative system of the Republic of Serbia, thus justifying their 
purpose and demanding precise definition in all segments.
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Abstract

Although everyone seems to agree with its necessity and importance of researching and using 
its results in practice, in Romania, research on probation is an ‘eternal’ aspiration. Despite de 
fact that in the last years we can observe a clearer focus on research centred on “what works”, 
beyond some studies appended to projects conducted mostly by academic researchers, and 
some study as part of a master’s or PhD programe, made especially in recent years, Romania 
does not have too much to show in terms of probation research. This emerges also from an 
analysis on the state of research related on the offender supervision in Europe [1] .We started 
based on some of the conclusions of this European study and we continue in the second part, 
focusing our attention on the most relevant issues about the role, the purpose and impact of 
research in probation’s practice, from the probation counselors perspective. Finally, having the 
same frame of reference in mind, we are proposing a few topics for reflection on the state of 
research in the field of probation in Romania.

Keywords: research, probation’s practice, reflection

1 Introduction

This analysis addresses the relationship between practice and research in the field of probation 
and starts with circumscribing those two components: what is meant by practice research and 
the familiar phrase “evidence based practice”(EBP). Essentially practice research talks about 
the location of the research and EBP refers to practice’s foundation (the knowledge produced by 
research).

As shown by Frayling (1993) “research could be for practice, where research aims are 
subservient to practice aims, through practice, where the practice serves a research purpose, 
or into practice, such as observing the working processes of others”. In relation to an option or 
another, it is highlighted the possibility of distinguishing between practice-based research and 
practice-led research. The difference, more often ignored, shows us if the research is conducted 
through practice in the first case, or research “ is concerned with the nature of practice and leads 
to new knowledge that has operational significance for that practice”, in the second case.

This distinction is useful for the analysis that we present in the second part of this material, 
based on the answers given by probation counselors about the place and role of research in and 
for probation.

One of the first definitions that has given to this way to see the connection between research 
and practice it is formulated by Sacket (1996): EBP is “the conscientious, explicit and judicious 
use of current best evidence in making decisions about the care of the individual patient. It means 
integrating individual clinical expertise with the best available external clinical evidence from 
systematic research.”[2]. Although the definition refers to medical care, it is a comprehensive 
definition and it has the merit of having scored EBP’s essential aspects: a) the data from the 
survey are used to build/to found professional decisions; b) practical expertise with the best 
research data are integrated.

Somewhat like in social work, interest in professionalization resulted in a strong interest in 
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the use of research data in order to consolidate and streamline the practice, in the probation too. 
This is evident especially in our country where the probation system is a young system and need 
a solid foundation to grow. Being a professional field that breathes interdisciplinary, probation 
needs evidence from the research which can proof the best combinations and complementarities 
between areas such as criminology, psychology, sociology, penology. Not least, the economic/
financial dimension and pressure impose the need to know based on data from the research 
“What Works?” in order to allocate fewer resources there and to respond in this way effectively 
to the imperative of public safety. This way of understanding “accountable practice” has to be 
put in relation with what Foucault describes as “the invasive and insidious mechanisms by which 
power is interwoven with different forms of knowledge’’ [3]; in other words, knowledge is not 
axiologicaly neutral hence the need to question the limits and implications of EBP, including in 
the field of probation.

To highlight the impact of EBP’s approach on probation, we remind that in 1998 was given 
by HM Inspectorate of Probation a report which was considered particularly important for the 
further development of probation, perhaps not only in the UK: “Strategies for Effective Offender 
Supervision”. The relevance of this document is greater since it is based on data from the “What 
Works” project that brings together evidence from research on the impact of probation activity 
on the offenders [4]. After decades in which it was seemed that “ the ideal rehabilitation” of the 
persons convicted had fallen into oblivion, research and then the movement of “What Works” 
rethink the confidence in the fact that interventions and programs for offenders , if based on 
the outcomes of research can be effective and can reduce reoffending, and by which contributes 
to public safety, the most important goal of the justice system. Despite different probation 
development strategies, “punitive, managerial and rehabilitative narrative” [5] emphasis on 
research and application of its results in practice, it does not lost its force.

Which is the current situation on probation? One possible answer to this effect we can find 
in publications and conclusions formulated in the four years of activities contained in the COST 
Action IS1106 “Offender Supervision in Europe”. 1106 IS Action has started from the fact that 
„despite an unpromising social and penal context, supervision is growing in scale, reach and 
depth” [1]. If until recently it was spoken only about “mass imprisonment”, now it is talked also 
about “mass supervision” (in Romania the prison population at the end of 2015 was 28 334, and 
persons under the supervision of the probation services were at the same time, 42 034 [7].) 
However offenders supervision in the community is in most countries, with few exceptions, still 
a neglected topic. Little is known „ about the substance or the essence of offender supervision 
not just as legal sanction or measure but as a socio-penal institution with its on distinctive (and, 
we suspect, highly variable) cultures and practices”[1].

The working groups [8] established under the 1106 IS Action reviewing existing research 
in jurisdictions in each of the four thematic areas, allowed the following findings : ” The vast 
majority of the existing literature on offender supervision in Europe is descriptive or evaluative, 
and confined to the analysis of supervision in single jurisdictions. (...) supervision remains 
relatively under-theorised as well as under-researched in comparative perspective ”(p.8). The 
prevailing research topics are mostly related to the effectiveness of different types of sanctions 
and / or evaluating the effectiveness of the programs implemented. Most research on practising 
offender supervision, for example, ”are small and descriptive interviews dominate de method 
used, followed by surveys”[6].

2 Research Methodology

This is a small-scale exploratory study, aiming to describe how it sees research in and on 
probation through the eyes of probation officers (the role of research, the current stage, the 
content, the relevance and future research directions). It was attended voluntarily by 18 subjects 
from six probation services from different geographic and socio-economic areas from the country. 
From those 18 probation counselors, seven were females and one male, aspect that reflects the 
percentage of women among probation officers in our country (but not only). (In Romania in 
2012 were employed 283 probation counselors, finding a pronounced feminization of probation 
services (86% women). In terms of specialization graduated most were graduates of social work 
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(105), Law (100) psychology (53), sociology (24), pedagogy (12), some probation counselors 
were having more academic specializations . (According to statics of National Directorate of 
Probation). We took into consideration that they have different professional experiences as 
duration and various specializations through the faculty/ faculties graduated (social work-7, 
phychology-6, law-3, sociology-2).

The research hypotheses were: 1. Research is a priority in the work of probation officers in 
Romania; 2. probation counselors value both the evidence based approach and practice based 
research; 3. Probation counselors consider themes and priority directions for research: the 
effectiveness of community sanctions and the use and development of new tools for working with 
people supervised. The research method used was sociological survey based on questionaire.

The questionnaire used in data collection was self-administered. Throughout the research and 
testing hypotheses, we sought to achieve specific objectives such as: a) to identify the place 
and role of research in the probation activity, b) description of probation officers’s perspective 
about the state of research in probation in our country; c) description of the probation officers 
level of knowledge about research in Romania in the field of probation; d) identification of 
priority themes from probation work that should be targeted through research, e) to identify the 
directions whose research results from probation should be used in practice.

In the present material, we will refer only to some of the results, namely those concerning the 
place and role of research in Probation and those concerning themes and directions considered 
by probation counselors priorities for future research.

3 Research results and discussion

3.1 Identification of the place and role of research in Probation

Description of the place and role of research in the opinion of probation officers has been taken 
into consideration on two levels. First we sought on the way the probation counselors perceive 
or not research as a priority and how they see the connection between research and their work.

Questions that sought to determine whether the research is a priority in the present for 
probation officers or of the decision-makers of the probation system, from all subjects (N = 18), 
16 (88%) responded that currently research it is not among the priorities of a probation officer 
in our country, while 15 of the respondents, ie 83% believe that for decision- makers research 
is not a priority at the moment.

Despite these responses, to the question if they currently see any connection between the 
probation practice and research, most subjects 11 (61%) said yes, and 7 (38%) say no. The 
answers to the open questions that asked respondents to argue the answer revealed the following 
opinions: ”It is sufficient experience in those 15 years of activity in probation in Romania in order 
to be able to develop tools, programs, etc., which take into consideration Romanian criminal 
typologies (...). To loan obsessively from the practice and tools of other countries is no longer 
justified. „(pc1) or „exams for professional grade promotion involve surveys conducted by 
probation officers.” (pc 3)

It is noted that there are identified different expressions and contexts in which this link between 
research and probation occurs: to develop Romanian tools and programs, research results 
substantiates and give specificity to probation interventions. I do not consider uninteresting the 
argument that traineeships of BA and MA students to carry out out their research for their thesis 
can besen is seen as a manifestation of the link between research and practice in probation.

Those who answered that currently they do not see a connection between probation practice 
and research has indicated some of the causes of this situation: „The lack of concern for the 
quality and efficiencyof services delivered” (pc4); or „I appreciate that we can not talk about a 
link between research and practice in probation as long as the two are treated, at least in the 
present, as separate entities. (...) It is missing a direct, dynamic relationship between practice and 
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research, it is missing that relationship in which the two are mutually shaped. Among the causes 
are listed low interest in research, lack of familiarity of the professionals with this type of activity, 
lack of resources required to implement this desideratum (mainly time resources), the trend 
towards the probation system to close ermetically „(pc18). „Insufficient human resources for the 
development of other activities, which are mandatory‚ (cp 3); „then can be other problems thar 
are still urgent to put in a good functioning a system reconfigurated one with the promulgation 
of the new criminal laws and with the attempt to solve the difficulties related with the performing 
of the work itself. „(CP8). We can see that there are identified different causes but equally real, 
related both to the fact that the probation system are new in Romania (the tribute brought to 
models from outside), and the lack of vision at a system level which can make the connection 
between the two activities, or the lack of research funding, the pressure of mandatory probation 
activities, research is not being among them.

The question „What role has in your opinion research in the probation practice ?” revealed 
the following results: from the total of 18 respondents most of them, 12, ie 66% answered an 
important role, and the remaining 27, 7% - a crucial role. One subject responded that in the 
practice „ we can deal without research”. „Do you think that is enough research into the practice 
of probation in Romania ?” was the question to which all the subjects gave a negative answer, 
which allows us to consider that the subjects believe in the need for research on probation in 
our country. Asked about the reasons for not doing enough research on probation in Romania, 
have been identified the underlying cause by which are highlighted: „The lack of interest from 
policymakers, the lack of research funding, lack of visibility of probation activity, low motivation 
of probation counsellors to improve their professional development (exacerbated by the current 
state of the probation system) „(pc10)”. „The huge gap between human resources and the 
workload in probation, which decreases / hinders the initiative of probation counselors to engage 
in additional activities. (...)”(pc17); „ ... there is a tendency to close the system, which is based 
on low familiarity with research activity and lack of awareness of its importance; research has 
not the objective to improve the practice of probation, his goal is being sometimes the pragmatic 
need of issuing publications / obtaining university degrees (phenomenon which is well-known 
in other areas, too) „(pc18); „... On the other hand probation staff who might be interested in 
research is buried in an inhuman workload, legally limited to bureaucratic system with minimal 
access to resources. „(pc5).

A relevant aspect to the perception of probation officers on the place and role of research, it 
is in our opinion, their interest for training and direct involvement in probation research work. 
Thus, to the question „In your opinion it would be good for probation counselors to follow a 
training/expertise to conduct research?”, 13 subjects out from a total of 18 (72.2%) responded 
affirmatively and 5 (27.7%) negative. In accordance with these results are those related with 
the question „Would you like to make you research work?„, 14 subjects (77.7%) answered that 
they would like this, and 4 subjects (22%) would not like to do research work, too. Despite this 
showed interest for research, to the question „Have you been involved since now as of probation 
counselors in any way in research”, only 6 subjects from the total of 18 (33%) had been involved 
in the research, and 12 (66%) have not had this experience yet.

3.2 Themes and priority directions that should be addressed by 
research

Subjects were asked to choose three topics that they consider most relevant, which therefore 
should be addressed by research in our country. The response options chosen by most respondents 
are in the order of their frequency, the topic related with the impact of new laws on probation 
activity (88%), the role of the professional relationship probation counselor - person under 
supervision (83%) and the effectiveness of the programs / interventions undertaken during the 
supervision period (61%). There is also the possibility that the respondent to propose research 
topics thatthey considers relevant. In this regard they were proposed topics such as „specificity 
categories of beneficiaries of probation system” or „factors involved in relapse for people under 
supervision”, „testing working tools” and „best practices”. Directions of the practical benefits of 
the research findings refers on the use of research results to develop tools for assessment and 
intervention, to develop psychosocial programs assistance, to assess the effectiveness of these 
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programs in reducing the risk of reconviction, to assess the effectiveness of probation activity in 
general and to measure the impact of probation work on reducing the risk of relapse. Referring 
to the future directions of research, probation counselors expressed their view on to substantiate 
practice on data from the research (94%). They also considered that probation research should 
be based on practice (83%).

4 Conclusions

The perspective of probation officers participants in this exploratory approach on research, 
is emerging to be as much realistic as favorable it is. Identification of the place, unpleasing, 
which the research has now is given by an assessment that we consider relevant and thorough 
of the systemic and organizational culture causes which explain this situation. In the same time, 
there is an unequivocal valuation of the important role that research plays in Probation. The 
fact that most respondents want to do research work and believe in the need for training in this 
regard, speaks of genuine interest and appreciation of the research undertaken. Without being 
able to develop here the final conclusion, we see that what is now seen in the international 
debate on the space of probation as a democratic and effective way to see the relationship 
research-practice, namely „co-production” [7] is a perspective that emerges from the answers 
of probation officers from our country. Research must produce knowledge in probation, and 
to its construction should contribute not only researchers/academics, but also practitioners as 
legitimate actors in producing research results.
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Abstract

Societal dissolutions generated by domestic violence appear in family, with strong impact on its 
stability. Enhanced research led to this study on situations generating the degradation of human 
life, violation of women’s rights affected by abuse. Method: This study includes a comprehensive 
analysis based on data about income, poverty and inequality, especially focused on the isolation 
of women subjected to domestic violence. The purpose of the investigation was highlighting the 
indicators considered, especially the non-material ones, having led to the social reaction in the 
proximity milieu, as an adaptation condition. The qualitative research was represented by the 
intervention project applied in July-November 2015, to 100 women of Caraş-Severin county. The 
specific techniques were documentation, semi-structured interview and individual counselling. 
Conclusions: We found women’s rights are not observed as regards dignity, personality, private 
life, rights information, nor in relation with special protection, counselling, rehabilitation, legal 
assistance. Recommendations: prevention and overcoming of isolation state of women subjected 
to domestic violence (change of attitude roles and stereotypes which lead to the acceptance of 
domestic violence, creation of specialised assistance services, etc.)

Key words: domestic violence, intervention project, crisis, psychological and legal counselling.

1. Introduction
Today’s 3D society is full of crises (social, family or individual). The evolutionist theory concludes 

that passing from one evolution level to the next means crisis, with the role of extracting the 
adaptation constant. People cope daily with a multitude of events, after personal crises that they 
cannot overcome alone. Domestic violence is defined in legal terms as “any physical or verbal 
act committed with intention by one family member against another, who provokes or may 
trigger a harm or physical, psychic, sexual , emotional, or psychological suffering”, according 
to Law 217/2003 [1]. Domestic violence is escalating, it is complex because it affects victims 
and families and implicitly the social community. The crisis generated by domestic violence is 
an emotional trouble, with psychic tension, anxiety and inability to function normally, leading to 
the need for psychiatric or psychological care. Efforts are made to understand the concept and 
“finally the crisis is not a mental or emotional trouble. Crisis may be defined as a serious situation 
or a turning point generated by a danger or an opportunity” [2]. As conceptual construct, it lacks 
a well shaped meaning or a formal theoretic basis [3]. Caplan underlined: “A crisis occurs when 
someone is confronted with an important life obstacle which seems for a while insurmountable 
with the usual methods of problem coping” [4]. For ordinary people, a crisis is any situation 
they cannot overcome, because it affects the individual biologic or psychological balance and/or 
because of non-awareness of the reaction to an unexpected and menacing situation.

Approaching domestic violence from a multidisciplinary perspective is of interest in the theoretic 
and applied research in many scientific and practical fields. Societal dissolutions generated by it 
are apparent in family structure and function, with strong effects on its stability. Research was 
thus conducted on the awareness, perception and consequences of domestic violence, and this 
study aims at reviewing the main solutions for improving the situation generating the human life 
quality degradation, violation of the rights of women affected by any form of abuse.
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2. Domestic violence versus intervention project. Generality and 
conceptual notions

In Romania, domestic violence is a worrying acute social issue, although before 1989 there 
was no official statistic or scientific research on domestic violence. Although such cases were 
rather spread, the phenomenon was ignored for ideological reasons. After 1990, only small-
scale studies were conducted. The report of the American organisation Minnesota Advocates for 
Human Rights, “Lifting the Last Curtain”(1995), finds that domestic violence is a frequent issue 
in Romania, the Romanian state appears as not fulfilling its obligations of protecting women 
against male violence or not offering adequate sanction of violent spouses and development of 
legal, political, administrative and cultural programmes meant to prevent volume against women. 
Domestic violence was first explicitly addressed by law in 2000 (before, it could be sanctioned by 
general dispositions incriminating violent acts, but without specific referral to family members). In 
2000, Law 197/2000 changed the penal code providing aggravating elements for certain crimes 
when committed against family members [5], marking thus the start of legislative changes in the 
field. Then in 2003 they adopted the first extra penal law against domestic violence, completed 
in 2012 (by the restraining orders) and in 2014 [6].

In 2012, statistics showed that 75%-80% of women were abused at home (verbally, 
psychologically, physically, and sexually) [7]. However in general the Police intervene only to 
settle the conflict and fine the aggressor. Thus, in Romania women prefer to remain with the 
violent spouse than to ask for the state help. In the Romanian society it is apparent that domestic 
violence is considered “a couple issue” and regarded as tolerable behaviour. A conclusive 
example is the comparison of results of two polls: one conducted in Romania – Gender Barometer 
(2000) [8] and another in the EU countries – Eurobarometer 51.0 (1999). At the multi-choice 
question “What institutions/organisations should help women victims of domestic violence?”, 
the Romanians answered as follows: the couple should be let solve the problems alone (35%), 
relatives must intervene (28%), or the Police (28%), the neighbours (13%), etc.; the same 
question was answered by Europeans as follows: family and friends (96%), social services 
(93%), medical services (93%), the Police (90%) [9].

Grigorescu claimed that the project is the tool to reach the objectives. The most frequent roles 
of intervention projects are: to solve the problems or to improve the situation; to train the staff for 
their tasks; to inform the public about the event; to create pilot centres for future developments; 
to concretise the ideas able to contribute to sustainable economic-social development [10]. The 
projects are the instrument of the agent introducing the change of intervention for the benefit 
of target groups. From the author’s perspective, the intervention project aims at reaching the 
set objectives taking into account the expected results, for a limited period, using the allotted 
resources, in order to make the intended change [11]. In order to realise the activity, the project 
may occur as a result of a financing proposal or the decision of an organisation’s leadership [12].

3. The need for applying the social intervention project in crisis 
situations

“The macro social intervention” refers to the identification of issues, setting of target group, 
purpose and objective for the project execution, and the building of the partnership relation and 
project sustainability. The social intervention project refers to changing dysfunctional situations 
occurred in implementation, for creating optimum conditions for reaching the set purpose. The 
objectives are oriented to macro social changes, the beneficiaries of interventions are individuals 
and groups representing organisations, but the effects are measured on the macro social level. 
These objectives aim at re-dimensioning the relations among individuals to increase their social 
cohesion, by activating a new social network [11]. Law 292/2011 underlines that the initial 
evaluation aims at detecting the individual and family needs, based on which the intervention 
plan is elaborated [13]. The issue is complex in nature, conditioned by factors generating 
consequences (in society, community) and has the following features: social issues are infinite, 
one cannot comprise all social problems, when elaborating an intervention project one must 
involve the entire interdisciplinary team, as one single person cannot understand the scope of 
the issue; the evaluator’s system of values and beliefs plays an important part in the process of 
assessing the initial problem [14].

Delimiting target group from beneficiaries. The target group means populations such 



185

as: unemployed, institutionalised children, higher education graduates, poor families, alcohol 
addicts, persons subjected to domestic violence, etc., where the intervention is built depending 
on each group’s characteristics. There is a difference between population and target group, 
helping delimit the purpose from objectives, as the purpose refers to the target population, 
whereas the project objective is specific to the target group [14]. A single project cannot cover 
the entire scope of problems challenging the population. To succeed, the project must solve 
problems depending on the available resource and divide the population into homogenous target 
groups [15].

Setting the project purpose and objectives. The purpose indicates the stage the problem 
shall reach, the solving of the problem having generated the project , and the rationale must be 
clear and concise [14]. Purposes become explicit in acute crises, they result from the internal 
and external constraints of the enterprise: development, survival, profit growth etc.[16]. The 
project purpose contains: objectives, including quantifiable criteria related to the project success; 
the project requirement describe conditions met by the project team in order to honour the 
contracts; the project limits indicate what is included and excluded from the project; project initial 
organisation means identification of team members, and documentation of the project activity; 
risks that may occur during the project implementation; project funds are very important, as 
there is a financial limit; estimated costs represent the estimated sum of the project parts, and 
the cost of the project itself [17].

The operationalisation of objectives into activities and analysis of resources. 
Activities are realised by initiators or persons from the target group and represent what is 
done for reaching the set purpose and objectives [18]. Objectives must be operationalised, 
turned into activities, and this stage is an essential mechanism for verifying the project manner 
of expression. The endeavour continues by setting the activities for each separate objective, 
and thus one can verify if they lead to the fulfilment of the set objective. Operationalisation 
of objectives into activities helps preventing risks and threats that occur during the project, 
and determine the implementation indicators for each activity [11]. Resources analysis is the 
assessment of methodological, human, material and financial resources, and of the potential 
ones related to the project implementation [18].

4. Research methodology of domestic violence in Caras-Severin from 
the perspective of the need for applying the intervention project

4.1 Research methodology

This section presents the design of an social intervention project in the Mountain Banat 
area, Caras-Severin county. We started from the idea that the scope of research related to 
the effectiveness of social and psycho-medical intervention programmes may be assessed by 
investigating the studies in the field. The concerns for domestic violence and interferences of 
internal, external, psychological, social or environmental factors on women subjected to this 
phenomenon, assessment of prevention and intervention programmes are remarked in specialised 
papers [19]. The study aimed at identifying the key elements of a macro social comprehensive/
multimodal intervention project. The type of project was identified in accordance with Wilson 
and Lipsey’s classification, who conducted an exhaustive meta-analysis in 2007 identifying 249 
studies in four types of intervention, according to the type of service offered within several 
social projects. Thus, the four categories of social projects/programmes synthesised by these 
authors were: universal projects; selected/integrated programmes; special programmes and 
comprehensive/multimodal programmes. The analysed project involved multiple intervention 
elements, shaped into a mix of different interventions [20].

The analysis objective aimed at identifying the intervention design of the strategic project 
“START- A quality safe life”. The focus was on the following analysis dimensions of the social 
comprehensive multimodal project: a) identification of intervention objectives; b) justifying 
elements thereof; c) identification of project features; d) identification of multimodal intervention 
forms. This study used two research methods: analysis of organisational documents and case 
study structured on the aforementioned analysis dimensions. This study started from two 
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hypotheses: the influence of diverse factors, family, social, economic, and the negative pressure 
of abusers have drastic effects on the project beneficiaries, stressing the risk of depression, 
on the one hand, and on the other hand, through social protection, counselling, rehabilitation, 
legal support women found they can regain dignity, their personality reshapes, they start to 
know their rights to private and public life. For this research objectively reflects social reality of 
women subjected to domestic violence in Caras-Severin two qualitative research methods were 
selected: semi-structured interview (July-August 2016) and individual counselling (August - 
November 2016). The selection of the documents analysis method in this analysis proved once 
again that the documents analysis provides information enabling some facts to be proved with 
the help of official papers [21].

4.2 Presentation and analysis of intervention design of multimodal 
project: START- A quality safe life

This analysis started from the following research questions: How is the macro social intervention 
design shaped in a multimodal comprehensive project from the empirical perspective?; Which 
are the multimodal intervention forms of the social project?.

Case study: Intervention design of project “START- A quality safe life”

Analysis dimension: identification of intervention objective of the social project. The project 
was implemented by the Department for Equality of Opportunities between Women and Men 
within the Ministry of Labour, Family, Social Security and Senior Citizens , a comprehensive/ 
multimodal project according to Wilson and Lipsey, but also a pilot project based on the 
identification of the most real need for the satisfaction of the target group acting for the 
improvement of the measures for preventing and combating domestic violence. Furthermore, 
among the results recorded nationally, especially in the last decade, we found that in our country 
there is an increasingly clear process of awareness and assuming, not only in the civil society, 
but within central and local authorities, of public policy decision, legislative measures related 
to the promotion of equality of opportunities between women and men, no-discrimination, 
prevention and combating of domestic violence. The project was funded by the programme 
POSDRU /170/6.3/ S/146738, Priority axis 6. “Promotion of social inclusion”. Major intervention 
domain 6.3. “Promotion of equality of opportunities on the labour market”, between July and 
November 2015 in Caras-Severin county. We started from the premise that a project objective 
aims at reducing or eliminating difficulties or problems. The project general objective was the 
development of integrated measures for the prevention and fight against domestic violence, 
and the project operational objectives were focused on the increase of the awareness of all 
relevant social stakeholders, including in the community, related to the principles of equality of 
opportunities, domestic violence, development of efficient mechanisms and measures integrated 
and systemic, for preventing, combating, and monitoring domestic violence. It enhanced the 
awareness and information related to equality of opportunities or domestic violence by the 
national seminars organised in the project, attended by 4000 persons from the target group, 
searching for measures meant to assure a normal life for the women victims of domestic 
volume in Caras-Severin, and strengthening the community capacity to develop and support the 
functioning of social and legal services for the women subjected to domestic violence.

The analysis dimension was represented by the justifying elements of project implementation, 
underlining the need that triggered the project idea, focused on the problem analysis and 
description of the environment where the project idea occurred, and identification of the project 
features. A multifunctional multisided type of project is a product with relatively high complexity, 
imposing its breaking down into simpler components. In the case of the analysed project, it 
was broken down into the following functional components: allotment of activities depending 
on operational objectives; allotment of human resources depending on needs; identification of 
methodology used; allotment of financial resources depending on intended activities; allotment 
of material resources depending on beneficiaries’ customised needs; analysis of potential risks 
and approach modalities. The target population of the project in Caras-Severin included 100 
women victims of domestic violence with the following features: diverse origin environment, only 
40% from poor families; deficiencies in personality development, existence of psychological and 
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medical problems, very serious in some cases.

Another analysis dimension was identifying the multimodal intervention norms of the social 
project. The main need identified was: physical, medical, emotional, affective, educational, of 
valorisation, of identity affirmation. Depending on these needs identified after multidisciplinary 
assessment conducted by the multidisciplinary work team (social worker, physiologist, physician, 
experts) a complex individualised intervention plan was elaborated, focused on each separate 
case, aiming at satisfying immediate and long-term needs of the beneficiary. For a better 
coverage of these services, the social project needs flexibility, periodical identification of changes 
occurred in the demand of services and a permanent assessment of the impact of the services 
provided on beneficiaries.

5 Results

From the analysis of the project results we found that the objectives were successfully reached. 
The individual causes of domestic violence were explained not only by alcohol or drugs addiction, 
health problems or social and economic cases: poverty, lack of education, unemployment, 
unfavoured group etc., but it also occurred in families with decent living standards confirming 
that domestic violence is a couple problem [22]. The society’s answer is often manifested by 
blaming the victim, who is considered guilty to have breached different behaviour norms.

The analysis of the present project data shows that domestic violence is perpetuated by a 
series of factors: economic dependence of women on their partners, limited access to financial 
resources, limited access to jobs and education; gender socialising, meaning assigning precise 
roles to women and men; lack of adequate legislative regulations sanctioning violence in the 
couple and women discrimination in society, complicated legal divorce and custody procedures, 
police non-involvement.

Punishing domestic violence acts meant however the overcoming of the public/private 
dichotomy, traditionally justifying the non-intervention of the state authorities in family conflicts. 
Debating the famous syntagm “what is personal is political” [23], we found that, like in public 
spheres, the private area is also controlled by power relations and male dominance is considered 
natural. That is why people tend to be more tolerant with men as violence is connected to male 
dominance. Thus the right to private life has long been understood as the freedom of fathers/
husbands to discipline children or wives. Domestic violence has devastating effects on women. 
Long-term effects are similar to stress post-traumatic troubles, encountered in the victims of 
wars or natural disasters. The couple’s children are also extremely affected, as they assist to the 
violence acts or become victims in their turn [24].

From the quoted sources and the information from the analysed documents, and based on 
semi-structured interviews it results that domestic violence, like any social phenomena of great 
importance in contemporary society, involve major costs for society: direct, social and economic.

6 Conclusions

The diversity of family, educational, economic factors, and the pressure of the entourage leave 
their mark on the conduct of women victims of domestic violence, these factors influencing their 
social behaviour. Domestic violence in Caras-Severin is not so closely connected with economic 
deficits, lack of job alternatives of beneficiaries, or poverty. In some cases the poor material and 
financial situation and climate lead to psychological misbalances, generate major abuse. Despite 
the solutions offered by local specialised services, the women subjected to domestic violence 
refuse that help for fear of their partners, or because they do not trust them, despite the efforts 
of social professionals. We must thus have a global view on what is normal in family functioning 
in order to lay the basis of an efficient intervention in need. Preventing domestic violence may be 
an adequate solution in the contemporary society and in relation with the reduction or eradication 
of family abuse the intervention is complex and its results may be unexpected.
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Intervention programmes and projects have evolved from approaches focused on problem 
solving to those aiming at strengthening results and promoting changes built on positive features, 
existing in the individual and in the environment” [25]. As for the first research question, we 
found that the macro social intervention design in a multimodal comprehensive project is shaped 
according to clearly defined criteria referring to objectives, activities, resources, intervention 
strategies etc.; as for the second research question, the multimodal intervention forms of the 
analysed social project involves distinct intervention elements, “multiple intervention modalities 
addressed to the beneficiaries selected based on the existence of problems or risk factors” [26]. 
In the present endeavour we found that women’s rights are not respected in relations with 
dignity, personality, private life, information of rights, as well as special protection, counselling, 
rehabilitation, legal assistance.

 In order to prevent and overcome the isolation state of the women subjected to domestic 
violence we must resort to diverse measures: change of attitude, roles and stereotypes which 
render violence against women accepted, creation of specialised assistance services etc.
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Abstract

Probation is considered an effective alternative to imprisonment. While numerous alternatives 
such as electronic monitoring have recently been the focus of criminal policy interest, probation 
has already become one of the traditional criminal policy instruments in Germany. A constant in 
criminal practice since the 1920s, and after a short interruption during the Nazi period and World 
War II, judges have been using probation more and more since its introduction in the 1950s.

The present lecture provides an overview of how probation is implemented in Germany, 
starting with a short historical background. The probation system for adults is presented, in 
particular the nature and purpose of probation, the concept of probation, prerequisites for the 
suspension of a sentence and imposed conditions (Auflagen) and directions (Weisungen) as well 
as special features in connection with supervision orders (Bewährungshilfe). Subsequently, the 
lecture will focus on details of the probation system for juveniles (Jugendliche) and young adults 
(Heranwachsende), with special consideration to the differences between the probation system 
for juveniles and adults.

Keywords: Probation, nature and purpose, concept, prerequisites for suspension of a sentence, conditions, directions, 
supervision orders.

1 Introduction

At the end of the nineteenth and beginning of the twentieth century, probation spread across 
the world in a relatively short period.[1] It developed in different forms related to the social, 
cultural, economic and political need of a certain country. Probation reached Germany in the 
1920. As alternative to imprisonment, probation implies coping with freedom for the convicted 
person and constitutes a challenge for society. If probation succeeds, the convicted person is 
reintegrated into society and therewith socially rehabilitated.

My presentation begins with a brief historical background of probation in Germany. It then 
presents first the probation system for adults, with a special focus on the nature and purpose 
of probation, the concept of probation, the prerequisites for the suspension of a sentence, and 
enlarges upon conditions and directions, supervision orders and the judicial order for suspended 
sentence to take effect. Subsequently, the probation system for juveniles and young adults is 
presented.

2 Historical background

The German Criminal Code (StGB) currently in force dates back to the Criminal Code for the 
German Reich of 1871. The first code did not provide the suspension of a sentence. The right of 
amnesty or pardon (Gnadenrecht) was applied.

The suspension of a sentence was first introduced in the juvenile justice system with the 
Youth Courts Law (JGG)[2] in 1923. It was based on the Belgian-French sursis model, that is to 
grant a reprieve of an imposed prison sentence.[3] Influences of the Anglo-American probation 
system are, however, not completely unfamiliar for the German criminal law. This is particularly 
true for the suspension of the imposition of youth penalty.[4] In 1943, the Nazis abolished the 
possibility of suspending a sentence. Only in 1953, suspension of a sentence was introduced 
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in the Criminal Code as well as reintroduced in the Youth Courts Law. At the same time, a 
supervision order (Bewährungshilfe) was installed. The reason for the introduction of probation 
and supervision order was above all prison overcrowding. In 1969, the scope of probation was 
enlarged. Since then, its application has been continuously extended.

3 Probation system for adults

3.1 Nature and purpose of probation

The legislator has shaped probation as “modification of a prison sentence” notwithstanding 
its independence as a special reaction for “outpatient” treatment of offenders. This means that 
imprisonment is imposed irrespective of the consideration of probation in accordance with the 
principles of sentencing, in particular in accordance with the principle of guilt. [5] The judge 
decides in a second step about the suspension of the sentence. However, parts of the doctrine 
attaches greater importance to the independence of probation and awards it an autonomous 
positive “character.” [6] They see suspension of a sentence as a criminal sanction sui generis, 
which may – depending on the individual case – assume the nature of exemption from penalty, 
punishment, measure or a combination of punishment and measure. [7] The Federal Supreme 
Court (Bundesgerichtshof) in turn has consistently acknowledged the nature of probation as 
“modification of a prison sentence”. [8] As such, it is part of the verdict (Strafausspruch).

The purpose of probation is special prevention (Spezialprävention) and social rehabilitation 
(Resozialisierung). The suspension of a sentence is based on the rationale that the execution 
of short-term imprisonment is inappropriate from a criminal policy perspective as it may cause 
considerable damage to the personality of the convict, which in turn hinders reintegration into civil 
society and defeats the purpose of punishment. [9] The offender should be given the opportunity 
to earn impunity by a good, that is, law-abiding conduct after the offence. A law-abiding conduct 
fosters resocialization and avoids damages caused by imprisonment.

3.2 Concept of probation

Probation can only be imposed for prison sentences, not for a fine. It must not be limited to a 
part of the sentence. [10] It can either be imposed completely or not at all. It cannot be excluded 
by any crediting of time served in custody on remand or any other form of detention.

3.3 Prerequisites for the suspension of a sentence

The suspension of a sentence is regulated by §§56–58 of the Criminal Code. §56 of the 
Criminal Code determines under what conditions probation can be applied. Accordingly, if a 
person is sentenced to a term of imprisonment not exceeding one year, the court shall suspend 
the enforcement of the sentence for a probationary period if there are reasons to believe that 
the sentence will serve as s sufficient warning to the convicted person and that he will commit 
no further offences without having to serve the sentence. The judge shall particularly take into 
account the character of the convicted person, his previous history, the circumstances of his 
offence, his conduct after the offence, his circumstances and the effects to be expected from the 
suspension. [11] A judge may, furthermore, suspend the enforcement of a term of imprisonment 
not exceeding two years for a probationary period, if after a comprehensive evaluation of the 
offence and character of the convicted person special circumstances can be found to exist. In 
making its decision, the judge shall particularly take into consideration any efforts by the convict 
to make restitution for the harm caused by the offence. [12]

Thus, two essential requirements must be satisfied: The imposition of imprisonment up to 
one, under special circumstances up to two years (aussetzungsfähige Freiheitsstrafe) and a 
favorable risk assessment (günstige Kriminalprognose). With respect to the first requirement, 
the type of offence is irrelevant. As regards the second requirement, a favorable risk assessment 
assumes that the future life of the convicted person will be free of offences. In what way and by 
what means the required criminal prognosis should be done is left to the judicial responsibility. 
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The legal practice orients itself to the statutory criteria and considers in particular the personality 
of the convicted person, his previous history, the circumstances of his offence, his conduct after 
the offence, his circumstances and the effects to be expected from the suspension. The judge is 
balancing thereby the offence and the character of the offender.

The decision about the suspension of a sentence is pronounced in the judgment. The judge 
determines the operational probationary period. This must not be less than two years nor exceed 
five years. [13] The operational period begins when the decision to suspend the sentence 
becomes final. It can subsequently be reduced to the minimum or prolonged to the maximum 
before its expiration. [14] The judge has to instruct the convicted person about the meaning of 
the suspension of the sentence, the duration of the probation period, the imposed conditions and 
directions and the possibility of revocation of the suspension.

§57 of the Criminal Code provides for parole, that is the conditional early release for a fixed-
term imprisonment (Aussetzung des Strafrestes bei zeitiger Freiheitsstrafe). Accordingly, the 
judge can grant conditional early release from a fixed-term sentence of imprisonment under 
an operational period of probation, if two thirds of the imposed sentence, but not less than two 
months, have been served and the release is appropriate considering public security interests 
and the convict consents. The decision shall particularly consider the personality of the convict, 
his previous history, the circumstances of his offence, the importance of the legal interest 
endangered should he re-offend, the conduct of the convict while serving his sentence, his 
circumstances and the effects an early release are to be expected to have on him. [15] After 
one half of a fixed-term sentence of imprisonment, but not less than six months, have been 
served, the judge can grant conditional early release, if the convict is serving his first sentence of 
imprisonment, the term not exceeding two years or a comprehensive evaluation of the offence, 
the personality of the convict and his development while in custody warrant the acceptance of 
special circumstances, and the remaining requirements of §57 I of the Criminal Code have been 
fulfilled.[16]

§57a of the Criminal Code regulates the conditional early release for life imprisonment 
(Aussetzung des Strafrestes bei lebenslanger Freiheitsstrafe). Accordingly, the court shall grant 
conditional early release from a sentence of imprisonment for life under an operational period of 
probation, if fifteen years of the sentence have been served and the particular seriousness of the 
convicted person’s guilt does not require its continued enforcement and the requirements of § 
57 of the Criminal Code are met. [17] The operational period shall be five years.[18]

The main problem of probation and parole is the question of prognosis and the requirements 
that are necessary for a favorable risk assessment. According to the jurisdiction, there should 
be no overly strict standards applicable in determining the expectation stipulated in §56 of the 
Criminal Code that the convicted person will commit no further offences. In particular, this does 
not mean that a certain guarantee must be given for a future without offences. It is sufficient, 
that committing further offences is not likely.[19]

3.4 Conditions (Auflagen) and directions (Weisungen)
The judge can impose conditions (Auflagen) on the convicted person and directions (Weisungen) 

for the duration of the operational period, if the convicted person requires such assistance to 
abstain from committing offences. Conditions are repressive measures with a compensation 
function for committed past wrongs. They are oriented towards the offence. Directions are, in 
contrast, oriented towards the offender with the scope of social rehabilitation.

Conditions are regulated in §56b of the Criminal Code. Accordingly, the judge can impose on 
the convicted person to make restitution to the best of his ability for the harm caused by the 
offence; to pay a sum of money to a charitable organization if this appears appropriate in light 
of the offence and the character of the offender; to perform community service; or to pay a sum 
of money to the public treasury.[20] With this regulation, the legislator determined four types of 
conditions: Compensation for damages, obligation to pay money for a charitable organization, 
other charitable services and the obligation to pay money for the state treasury. This catalog of 
conditions is final. The judge is not allowed to impose unreasonable conditions on the convicted 
person.
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Directions are incorporated in §56c of the Criminal Code. According to §56c of the Criminal 
Code the judge may, in particular, direct the convicted person to follow instructions which relate 
to his residence, education, work or leisure, or to the ordering of his financial affairs; to report 
at certain times to the court or another authority; not to make or maintain contact with the 
victim, or certain persons or persons from a certain group who may induce him to commit further 
offences, nor to employ, train or harbour them; not to possess, carry or entrust to another for 
safekeeping, particular objects which could induce him to commit further offences; or to meet 
maintenance obligations.[21] Directions are measures to help the convicted person to cope 
with freedom. They are, however, compulsory for the convicted person and can be considered 
therefore as an infringement of the personal freedom anchored in Art. 2 para. 1 of the Basic 
Law (GG). The prevailing characteristic of a direction has to be assistance to the convict in order 
to live without committing new offences. If repression is the dominating motivation for the 
imposition of a certain direction, the threshold of a permissible direction is acceded. Permissible 
under §56c of the Criminal Code is for example the direction to regularly undergo a urine test 
in order to be obliged to refrain from taking drugs. Not permissible is, though, the obligation for 
the convict to pay for such a test. Electronic monitoring in the form of ˈfront endˈ concerning 
probation and “back end” when it comes to parole is discussed as permissible direction under 
§56c of the Criminal Code. However, in Germany, electronic monitoring is only used in the 
Bundesland Hessen as a pilot project. The catalog of directions is not final. The judge has a 
discretion to impose further directions as long as they are in conformity with the fundamental 
rights of the Basic Law.

3.5 Supervision order (Bewährungshilfe)

The judge may place according to §56d of the Criminal Code the convicted person under the 
supervision and guidance of a probation officer for all or part of the operational period if this 
appears necessary to prevent him from committing offences.[22] The probation officer shall offer 
assistance and care to the convict. In cooperation with the court he shall supervise the fulfilment 
of any conditions and directions as well as of any offers and assurances. He shall report on the 
way how the convicted person is conducting himself, at intervals determined by the court. He 
shall inform the court as to serious or persistent violations of the conditions, directions, offers 
or assurances.[23] Formally, the supervision order is a direction. The prevailing characteristic 
is therefore to help the convicted person to cope with freedom. The probation officer reads the 
sentence and has a first conversation contact with the convicted person – most of the time at his 
house –, in order to see how the convicted person is living. The probation officer is linked to the 
judge. In practice, supervision order has been very successful.

3.6 Order for suspended sentence to take effect

The judge can order according to § 56f of the Criminal Code the suspended sentence to take 
effect if the convicted person commits an offence during the operational period showing that the 
expectation on which the suspension was based, has been disappointed; grossly or persistently 
violates directions or persistently evades the supervision and guidance of the probation officer, 
thereby causing reason for fear that he will re-offend; or grossly or persistently violates conditions.
[24] § 56f of the Criminal Code allows a correction of the decision to suspend a sentence.

4 Probation system for juveniles (Jugendliche) and young adults 
(Heranwachsende)

The core idea of juvenile justice is education instead of punishment. Therefore, the range of 
possible responses to offences is greater. The Youth Courts Law (JGG) provides in response to 
a criminal offence committed by a juvenile for supervisory measures (Erziehungsmaßregeln), 
disciplinary measures (Zuchtmittel) or youth penalty (Jugendstrafe). Supervisory measures are 
in particular issuing of instructions, whereas disciplinary measures are reprimands (Verwarnung), 
imposition of conditions (Erteilung von Auflagen) and youth detention (Jugendarrest). The judge 
applies disciplinary measures if youth penalty is not indicated, but if the juvenile must be made 
acutely aware that he must assume responsibility for the wrong he has done.[25] Youth penalty 
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(Jugendstrafe) is ultima ratio. The judge imposes youth penalty if, as a result of the harmful 
inclinations (schädliche Neigungen) demonstrated by the juvenile during the act, supervisory 
measures or disciplinary measures are not sufficient for the purposes of supervision or if such a 
penalty is necessary given the seriousness of the juvenile’s guilt.[26] The minimum duration of 
youth penalty is six months; its maximum duration is five years. If the act constitutes a serious 
criminal offence for which general criminal law prescribes a maximum sentence of more than ten 
years’ deprivation of liberty, the maximum duration of youth penalty is ten years.[27]

The probation system for juveniles and young adults is similar to the probation system for 
adults. The probationary suspension of youth penalty is anchored in §§20–26a of the Youth 
Courts Law. According to §21 of the Youth Courts Law, where sentencing involves the imposition 
of youth penalty not exceeding one year, the judge can suspend enforcement of the sentence 
on probation if it can be expected that the juvenile will regard the sentence itself as a warning 
and, while not gaining the experience of serving the sentence, will gain from the supervisory 
influence of the probation and henceforth conduct himself in a law-abiding manner. The judge 
can furthermore suspend on probation enforcement of a longer period of youth penalty not 
exceeding two years if enforcement is not indicated on grounds relating to the juvenile’s personal 
development.[28] Two essential requirements must be satisfied: The imposition of imprisonment 
up to one, under special circumstances up to two years and a favorable risk assessment. Account 
shall to be taken to the juvenile’s personality, his prior life, the circumstances in which he acted, 
his conduct after the act, his living environment and the effects which suspension of sentence 
can be expected to have on him.[29]

The decision about the suspension of a sentence is pronounced in the judgment. The suspension 
of sentence cannot be limited to part of the youth penalty. It shall not be excluded because of 
credit given for periods of remand detention or other deprivation of liberty.[30]

The judge determines the operational probationary period. This must not be less than two 
years nor exceed three years.[31] The judge should exercise a supervisory influence on the 
youth’s conduct during the probationary period by the issuance of instructions. He may impose 
conditions on the juvenile. He may also make, vary or revoke such orders subsequently.[32] 
Finally, for a maximum of two years during the probationary period, the judge can place the 
juvenile under the supervision and guidance of a full-time probation officer.[33] The latter shall 
provide the juvenile with help and guidance.[34] The probation officer monitors the fulfilment of 
judicial instructions, conditions, assurances and offers. He has to promote the education of the 
juvenile.

The judge can revoke the suspension of youth penalty if the juvenile commits a criminal 
offence during the probationary period, and thereby demonstrates that the expectation on which 
the suspension was based has not been fulfilled, seriously or persistently violates instructions 
or persistently evades the probation officer’s supervision and guidance and thereby gives cause 
for concern that he will commit further criminal offences, or seriously or persistently violates 
conditions.[35] The court can refrain from revoking the suspension of youth penalty, if the 
imposition of further instructions or conditions are sufficient, or if it is sufficient to extend the 
suspension or supervision period to a maximum of four years, or to place the juvenile under the 
supervision of a probation officer once more prior to expiry of the probation period.[36]

A special feature in the juvenile justice system is the suspension of imposition of youth 
penalty according to §27 of the Youth Courts Law. Accordingly, if, after exhausting all forms 
of investigation, there can be no certainty as to whether the juvenile has a harmful inclination 
necessary for the imposition of youth penalty, the judge may issue a finding as to the juvenile’s 
guilt while suspending the decision to impose youth penalty for a probationary period which the 
judge shall determine. The probationary period may not exceed two years’, nor be of less than 
one year’s, duration.[37] The juvenile shall be placed under the supervision and guidance of a 
probation officer for all or part of the probationary period.[38]
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5 Conclusion

Probation emerged as an effective alternative to imprisonment. Currently, almost three fourths 
of the imposition of imprisonment up to one, as well as up to two years, are suspended. While 
numerous alternatives such as electronic monitoring have recently been the focus of criminal 
policy interest, probation has already become one of the traditional criminal policy instruments 
in Germany.

References
[1] Vanstone, Maurice (2008). The international origins and initial development pf probation – 

An Early Example of Policy Transfer, in: British Journal of Criminology 48, 735 (737).
[2] RGBl. I, 135; §§10-15 JGG 1923.
[3] Dünkel, Frieder (1983). Rechtliche, rechtsvergleichende und kriminologische Probleme der 

Strafaussetzung zur Bewährung, in: ZStW 95, 1039 (1041).
[4] Dünkel, Frieder (1983). Rechtliche, rechtsvergleichende und kriminologische Probleme der 

Strafaussetzung zur Bewährung, in: ZStW 95, 1039 (1041).
[5] Dünkel, Frieder (1983). Rechtliche, rechtsvergleichende und kriminologische Probleme der 

Strafaussetzung zur Bewährung, in: ZStW 95, 1039 (1047).
[6] See Ostendorf, Heribert (2010). Vor §§ 56 ff., in: Nomos Kommentar, 3. Auflage, Rn. 1.
[7] Jescheck, Hans-Heinrich/Weigend, Thomas (2005). Lehrbuch des Strafrechts. Allgemeiner 

Teil, 5. Auflage, 834; detailed Bruns, H.-J. (1956). Die Strafaussetzung zur Bewährung: Ein 
Rückblick auf Rechtsprechung und Lehre seit dem Inkrafttreten der §§23 ff. StGB (a.F.), in: 
Goltdammer´s Archiv für Strafrecht, 193 (200).

[8] See for example BGHSt 31, 28.
[9] Bruns, H.-J. (1956). Die Strafaussetzung zur Bewährung: Ein Rückblick auf Rechtsprechung 

und Lehre seit dem Inkrafttreten der §§ 23 ff. StGB (a.F.), in: Goltdammer´s Archiv für 
Strafrecht, 193 (196).

[10] § 56 IV StGB.
[11] § 56 I StGB.
[12] § 56 II StGB.
[13] § 56a I StGB.
[14] § 56a II StGB.
[15] § 57 I StGB.
[16] § 57 II StGB.
[17] § 57a I StGB.
[18] § 57a III StGB.
[19] Dünkel, Frieder (1983). Rechtliche, rechtsvergleichende und kriminologische Probleme der 

Strafaussetzung zur Bewährung, in: ZStW 95, 1039 (1049).
[20] § 56b II StGB.
[21] § 56c II StGB.
[22] § 56d I StGB.
[23] § 56d III StGB.
[24] § 56f StGB.
[25] § 13 I JGG.
[26] § 17 II JGG.
[27] § 18 I JGG.
[28] § 21 II JGG.
[29] § 21 I JGG.
[30] § 21 III JGG.
[31] § 22 I JGG.
[32] § 23 I JGG.
[33] § 24 I JGG.
[34] § 24 III JGG.
[35] § 26 I JGG.
[36] § 26 II JGG.
[37] § 28 JGG.
[38] § 29 JGG.



196

Youth, Crime and Justice: is the New Code of 
Criminal Procedure Child-Friendly?

ROIBU Magdalena1

1Senior Lecturer, LLD, Faculty of Law, West University, Timișoara (ROMANIA)
magda_roibu_lawedu@yahoo.com

Abstract

The following study focuses on a sensitive issue of juvenile justice, namely the precautionary 
(preventive) measures applied to minors during the pre-trial investigation, as provided by the 
New Romanian Code of Criminal Procedure (NCCP).

The NCCP sets out in article 243 the special conditions under which precautionary measures 
are to be applied to minor offenders who may incur criminal liability. The rule is the exceptional 
and conditioned infliction of such measures upon juvenile offenders, especially their placement 
under arrest, with the respect of the principle of proportionality between the general aim of 
precautionary measures, as defined by article 202 of the Code, and the effects that deprivation 
of liberty might have on the personality of minors in the course of their development. As such, 
the Code proves to be a child-friendly variant of criminal justice.

The approach of the Code of Criminal Procedure is symmetrical with the position adopted by 
the New Romanian Penal Code (NPC) which provides only for educational sanctions to be applied 
to juvenile offenders, by abandoning the former imposition of criminal penalties.

Thus, both codes actually transpose into present criminal legislation the key priorities of 
a (post)modern penal policy, i.e. that the educational sanctions and criminal proceedings be 
completely adapted to minors, under all aspects.

Keywords: New Romanian Code of Criminal Procedure, article 243, precautionary measures, minors, custody, arrest, 
proportionality.

1 Conditions that govern precautionary measures
When I thought of writing this paper, a famous legal quote came to my mind, namely that 

all legal work is fatally imperfect. The New Romanian Code of Criminal Procedure (hereinafter 
the NCCP) is, of course, no exception to that rule. Only within two years from its entry into 
force (on the 1st of February, 2014) the Code has been subject to more than 30 decisions of 
unconstitutionality passed by the Romanian Constitutional Court.

Apparently, the precautionary measures applied to minors during the pre-trial investigation 
stage, are as such a “clean” institution of the NCCP, untainted by issues of unconstitutionality. 
And yet, as demonstrated in what follows, it has failed the test of “cleanliness”, similarly to many 
other vulnerable provisions of the NCCP.

In symmetry with the New Romanian Penal Code which provides educational measures for 
minor (underage) offenders, the NCCP sets out exceptionally applied precautionary measures: 
custody, judicial supervision, release on bail, home arrest and preventive arrest.

Thus, article 243 of the NCCP provides for the special conditions under which precautionary 
measures must be applied to minors. There are two such categories of measures: on the one 
hand, there is a set of general conditions (also applicable to adult offenders), which are set 
out in art. 202 of NCCP, namely: 1. the existence of evidence and of probable cause leading 
to the reasonable suspicion that a person committed an offense and, 2. the condition that 
precautionary measures be necessary in order to ensure unobstructed criminal proceedings, to 
prevent the suspect or defendant from avoiding the investigation or the trial and to prevent the 
suspect or defendant from committing further offenses. On the other hand, given the context of 
criminal proceedings carried put against minors, the NCCP has provided for a set of particular 
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conditions applicable only to minor offenders, as set out by art. 243 of the NCCP: 1. custody and 
arrest, due to their nature of custodial measures, are to be applied only exceptionally, having 
due regard to the effects that these measures may generate on the personality and development 
of minors; 2. there must be a proportionate relation between the general aim of precautionary 
measures and deprivation of liberty, which should be imposed on minors ultima ratio; 3. the age 
of the minor offender at the time the measure is inflicted on him must also be taken into account, 
and 4. the judicial authority must envisage the immediate notifying of the legal representative 
or the person(s) to whom the minor is entrusted, i.e. his legal guardian.

The article is not a presentation of the said institution, but aims at analyzing a few controversial 
issues that have derived mainly of the criminal case-law in the matter.

2 Controversial issues

2.1 National controversies

Minor defendant placed in custody
The controversies related to the precautionary measures applied to minors arise mainly from 

the criminal case-law in the matter, the best and harshest critic of the NCCP.
Art. 243 parag. (2) of the NCCP provides that “custody and preventive arrest may be ordered 

against a minor defendant, on exceptional grounds (…)”.
Due to the use of the term “minor defendant” in connection with custody, there have emerged 

two approaches as to what the solution should be in criminal investigations, namely whether 
custody can also be applied to minor suspects or only to minor defendants.

In the conception of the Romanian Code of Criminal Procedure, in case of adult offenders, 
only the persons who have the legal status of suspects in criminal proceedings can be placed in 
custody. Custody is the least severe of the precautionary measures, and it can be ordered for 
only 24 hours, with no possibility to be extended beyond that term. When the public prosecution 
is initiated against them by the prosecutor, they are automatically “upgraded” to the legal status 
of defendants and only then can they be put into preventive arrest, a more severe custodial 
(precautionary) measure. In order for public prosecution to be initiated, there has to be solid 
evidence that the suspect committed the offense and, at the same time, there must be no legal 
ground on which prosecution may be obstructed (e.g. a defense to criminal liability, amnesty, 
ne bis in idem, no complaint filed by the victim, and so on). So, custody does not require the 
initiation of public prosecution, and it may also be ordered by the judicial police.

According to one approach the legal provisions of art. 243 paragraph (2) mean that in the 
case of minor offenders custody may be ordered only against a minor defendant and not against 
a minor suspect, precisely because even in the case of custody, a less severe custodial measure, 
there has to be strong evidence that could support the initiation of prosecution especially when 
carried out against minors. This occurs in practice precisely in order to grant additional guarantees 
for minors, which means that custody and preventive arrest are conditioned by the legal status 
of “defendant” acquired by the minor offender [1], [2]. In criminal practice, most prosecutors, 
out of personal conviction or caution, have initiated public prosecution prior to placing a minor 
suspect in custody, and it seems that the criminal investigation practice is mostly oriented 
towards this approach.

According to a second approach [3], custody may well be ordered against a minor suspect, as 
long as the conditions set out in article 202 of the NCCP (general aim of precautionary measures) 
and in art. 209 of the NCCP (custody) are concurrently met [2]. The author of this approach 
argues that if it is necessary that the minor offender acquire the legal status of defendant in 
order to be placed in custody, and this is an exception to the rule set out in art. 243 paragraph 
(1) NCCP, subsequently it means that the rule according to which custody can be ordered against 
minor suspects does not apply to any case, given that the only precautionary measure to be 
taken against suspects is the custody. He further adds that such interpretation leads to the fancy 
conclusion that a minor suspect can be placed into custody, pursuant to art. 243 paragraph (1) 
NCCP, but only if he is a defendant, according to art. 243 paragraph (2) NCCP. In the author’s 
opinion, the obvious lack of logic of such a statement shows that the first interpretation of the 
legal provisions is erroneous, and the supplementary condition added by the doctrine and the 
case-law, related to the necessary status of defendant attached to a minor offender, in order to 
place him in custody, is a completion barred by the law, and moreover, contrary to the aim of 
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custody itself.

Educational sanction vs. preventive arrest
Another interesting controversy related to the precautionary measures taken against minors 

is that in national case-law, criminal courts have ruled differently on the same legal issue, so the 
Romanian High Court of Justice (the HCJ) had to intervene and unify the case-law in the matter.

Here is the legal issue concerned: when the first instance court solves the criminal case by 
ordering an educational sanction against the minor, what happens with the preventive arrest 
under which the minor was previously placed? Does it cease immediately? Or does it last until a 
final decision is ruled in the case?

The national case-law came up with two possible interpretations. Thus, some courts (especially 
those seated in Bucharest) stated that article 399 paragraph (3) point d) of the NCCP provides 
for a legal ground for termination (cessation) of preventive arrest which needs to be effective 
once the first court has solved the case, therefore the arrest shall cease upon ruling.

On the contrary, other courts (usually province courts) considered that, similarly with the 
situation of adult offenders, the preventive arrest may last during the entire trial against the 
minor, the terminus moment being the executional of the educational sanction. Now, this is 
rather excessive.

Therefore, by means of an appeal in the interest of the law, the HCJ intervened in order to 
level off the above-mentioned divergent case-law, and by its Decision no. 7 of March the 16th 
2015 (The Decision was published in the Official Journal of Romania no. 234 of April the 6th 
2015 available in Romanian at www.scj.ro.), stated that “When first instance courts rule on 
criminal cases by ordering an educational sanction, regardless of its natures (i.e. custodial or 
non-custodial), the preventive arrest under which a minor defendant was previously placed, 
shall cease ipso jure and the courts shall rule the immediate release of the minor from preventive 
arrest”.

The HCJ decisions passed by means of appeals in the interest of the law, are binding on all 
national courts.

The need for a psychiatric forensic report
A further controversial issue related to the precautionary measures taken against minor 

offenders concerns their psychiatric evaluation in order to determine whether, upon commission 
of the offense, the minor acted in all mental capacities, i.e. was capable of discernment.

The legal issue that has led to uncertainties in criminal practice is whether, in order to establish 
the criminal liability of minors aged between 14 and 16 years, judicial authorities need (by all 
means) a psychiatric forensic report to determine if the minor was capable of discernment at the 
moment he committed the offense.

Until the establishment of criminal liability of minors by criminal courts, investigation authorities 
may seek to order precautionary measures against minors, during the pre-trial stage. So, can 
this be done in the absence of a psychiatric evaluation?

According to the New Penal Code (the NPC), the minors aged between 14 and 16 years 
can be held criminally liable if it is demonstrated that they were capable of discernment upon 
commission of the act (art. 113 parag. 2). The presumption of the lack of discernment is 
rebuttable, therefore, in order to hold a minor offender criminally liable, judicial authorities must 
overcome said presumption and the legal manner to do that is provided by article 184 paragraph 
(1) NCCP which refers to the psychiatric forensic report which is compulsory in case of offenses 
committed by minors aged between 14 and 16 years. Therefore, in order to hold a minor offender 
(of 14 to 16 years of age) criminally liable, and inflict on him an educational sanction, the case 
file must contain a psychiatric forensic report that proves that the minor committed the act with 
full awareness, i.e. with discernment.

However, until the trial stage, investigation authorities may want to have the minor offender 
placed under precautionary measures. In such a circumstance, is it mandatory to determine the 
awareness by means of a psychiatric forensic report?

In answering this question, it is recommendable to have a look at the aim of precautionary 
measures as stipulated under art 202 parag. (1) NCCP, namely: to conduct unobstructed criminal 
proceedings, to prevent the suspect/defendant from avoiding the criminal investigation or trial 
and to prevent him from committing further offenses. In order to achieve the aim of precautionary 
measures, these must be carried out effectively and at a moment soon enough after the offender 
was caught, or the procedure by which a psychiatric forensic report is obtained is quite long and 
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intricate, being set out by article 184 NCCP in no less than 28 paragraphs. Additionally, it is to be 
noticed that the irrebuttable evidence that the minor aged between 14 and 16 years committed 
an act with discernment is necessary only to hold him criminally liable (i.e. by a final sentence 
establishing culpability), while no legal provisions impose that such evidence should exist at a 
stage when precautionary measures are adopted against the minor. So, no legal text requires a 
psychiatric forensic report to be drawn at the pre-trial stage, in order to place a minor under a 
precautionary measure.

From this perspective, a parallel can be drawn between the presumption of lack of discernment 
of a minor aged between 14 and 16 years, which can be overcome only by a psychiatric forensic 
report, and the presumption of innocence, which can be rebutted only by a final judgment which 
instills an educational sanction against the minor, or by a judgment which waives the application 
of the sentence, postpones the application of a sentence or by a final conviction (of course, the 
last three are applied in case of adult offenders).

Both of them are rebuttable presumptions that need not be overcome when taking precautionary 
measures, so, just like there is no need to have evidence of guilt in case of preventive measures 
(but only evidence leading to a reasonable suspicion that a person committed the offense), the 
same goes for no need to have a psychiatric forensic report in case of precautionary measures 
adopted against minors aged between 14 and 16 years (but only signs of discernment which may 
result from subjective circumstances, related to the person of the offender, or from objective 
ones, related to the manner in which the act was committed, but this can established by any 
means of evidence, not necessarily by a psychiatric evaluation). Some authors of the doctrine 
[4] have concluded in this way, as well.

There are cases when minor offenders aged between 14 and 16 years commit very serious 
offenses, which makes it necessary for the adoption of precautionary measures against them. 
Let’s take the example of a murder discovered while committed in flagrante by a minor offender. 
The interpretation of the procedural law in the sense that evidence of discernment is required 
entails a lot of impediments, which prevent judicial authorities from performing their duties. 
First of all, they should make the minor offender a suspect. In Romanian criminal procedure, the 
order (information) of the prosecutor by which he confirms the continuation of the investigation 
against a person who officially becomes a suspect in the case, the former must state whether no 
case which may obstruct the investigation is present (according to art. 16 parag. 1 NCCP). If the 
prosecutor were to interpret the law as shown above, he could not possibly affirm that no case of 
obstruction is present, more precisely the one related to the minority of the offender (set out by 
art. 27 in the NPC), since at that stage of investigations, there would be no psychiatric forensic 
report attached to the case file that may establish the discernment of the juvenile offender upon 
commission of the offense.

Furthermore, the prosecutor could not possible place the minor into custody in the absence 
of a psychiatric forensic report that indicates that the juvenile offender was aware of his act, 
and such a report might take at least a few days until received by the prosecutor. Thus, a 
controversy would emerge, namely a juvenile has committed a serious offense, his release might 
be harmful for the community, and still he must be set free of custody, due to an interpretation 
that is contrary to the aim of precautionary measures [2]. The conclusion is that in case a minor 
offender aged between 14 and 16 years commits a serious offense which entails the adoption 
of a precautionary measure, judicial authorities should not be impeded by the absence of a 
psychiatric forensic report when objective circumstances point to the fact that the author was 
capable of discernment. Judicial authorities shall take urgent steps to obtain such a report, and 
when the report comes in with the conclusion that the juvenile offender lacked discernment, they 
shall revoke the custody order or shall dismiss the case due to a defense (excuse) to criminal 
liability, just like in any other situation which voids the investigation, as provided by article 16 
paragraph (1) of the NCCP.

Issues of unconstitutionality
The last national controversy in the matter of precautionary measures inflicted on minors 

affects these legal provisions only indirectly. But since the NCCP states that “Against minor 
suspects and defendants there can be ordered precautionary measures as provided under 
sections 1-7 of the present chapter (i.e. those applicable to adult offenders), with the exceptions 
and completions set out in the present section”, it is worthwhile mentioning that the institution 
of precautionary measures applied to adult offenders has been so far subject to a set of decisions 
of unconstitutionality. Thus, the former provisions of articles 211-217 NCCP were declared 
unconstitutional by the Constitutional Court’s Decision no. 712 of December 4th 2014[5] on 
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the ground that no term or maximum duration were provided in case of judicial supervision 
and release on bail, which theoretically could be maintained all throughout the criminal trial. 
Presently, these precautionary measures can be ordered for a term of 60 days, which can be 
prolonged with yet another term of 60 days, up to a total amount of 2 years during the pre-trial 
investigation, if serious offenses are committed (the amendment, translated into art. 215 [6] was 
introduced in the NCCP by the Romanian Government’s Ordinance no.82/1014[7]). Similarly, 
the ex-provisions of article 222 of the NCCP were declared unconstitutional by Decision no. 
361 of May the 7th 2015 [8] on the ground that no maximum term or duration was provided in 
case of home arrest. Currently, home arrest can be ordered for a term of 30 days which, during 
the investigation stage may be extended to a total period of 180 days; during the preliminary 
chamber (hearing) procedure, as well as at trial, this measure may be ordered for a term of 30 
days and extended up to a maximum period of 5 years during the trial in first-instance courts, 
amendments brought about by another Government’s Ordinance no. 24 of June the 30th 2015[9].

Another controversial issue was related to the previous text of art. 222 paragraph (10) of the 
NCCP, which was declared unconstitutional by Decision no. 740 of November the 3rd 2015[9] 
due to the fact that the period of home arrest was left out upon assessing the total duration of 
preventive arrest during the investigation stage (which is very important to know because it shall 
be deduced from the amount of the penalty imposed by the judge upon ruling).

All these controversies are presently clarified, following the necessary intervention of the 
Romanian Constitutional Court, due to which the said provisions were accordingly amended.

2.2 European controversies
The controversial issue here is to know whether minor offenders can be subject to the European 

Arrest Warrant (EAW) proceedings, given that this instrument, derived from the principle of 
mutual recognition of judicial decisions between EU Member-States, has been successfully 
applied so far for adult offenders. The issue becomes of increased interest in the context of global 
terrorism, especially of Islamic terrorism which implies the use of juvenile offenders to a larger 
extent. The answer to the controversy is affirmative. In 2013, the European Parliament and the 
EU Council adopted a proposal for a Directive on procedural safeguards for children suspected or 
accused in criminal proceedings [10]. In the Explanatory Memorandum, the proposal directive 
states that “this proposal aims to set common minimum standards throughout the European 
Union on the rights of children who are suspected or accused in criminal proceedings and of 
children subject to proceedings pursuant to Framework Decision 2002/584/JHA (European 
Arrest Warrant Proceedings)”.Therefore it is to be inferred that minor offenders can be subject 
to a EAW, similarly with the situation of adult offenders, and that the provisions of the EAW 
Framework Decision apply accordingly. This inference is confirmed by art. 2 (Scope) of Section 
3 of the proposal (Legal elements of the proposal), according to which “the Directive applies to 
children meaning persons under the age of 18 at the time when they are suspected or accused of 
having committed a criminal offense until the conclusion of the proceedings”. Furthermore, art. 
17 (European arrest warrant proceedings) of the proposal directive clearly indicates that “This 
Directive applies to children subject to proceedings pursuant to Framework Decision 2002/584/
JHA from the time they are arrested in the executing State. The competent authorities in the 
executing Member States shall apply the rights as foreseen by the current Directive. This will 
promote mutual trust and mutual recognition by providing a minimum level of protection to 
children in the executing Member State as exists in the issuing Member State. Proceedings for 
the execution of the EAW will not be delayed since this Article is without prejudice to the time-
limits set out in the Framework decision. With regard to the best interests of the child and in 
accordance with international rules that any form of deprivation of liberty of children should be 
a measure of last resort and be for the shortest appropriate period of time (see above, Article 
10), the competent authorities shall take all measures to limit the duration of the deprivation of 
liberty of children covered by such a EAW”.
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Abstract

This paper explores the perception regarding life in prison before and after liberation of the inmates from 
Bucharest-Jilava penitentiary. Their perceptions are examined longitudinal with the starting point during 
incarceration from a short time before their liberation (1-14 days) and then sequentially at 1 week, 1 month 
and 3 months after regaining their freedom. The results represent an extract from The ethnography of the 
prisoner transition study conducted by the University of Bucharest in partnership with the University of Oslo 
by the agency of the Centre of Research and Innovation in Social Services. L.R.: Have you thought about 
prison? Have you slept well? DD: Well, I dreamed once that I was there, that I was making the bed and was 
waiting for the call-up. But I realised that it was just a dream by my memory. But I even don’t want to... I 
don’t want to remember this. I don’t like to talk from my past (DD, 3 months after liberation).

Keywords: Prison life, incarceration, liberation, ethnographical research, transition to freedom

1 Introduction

Before liberation most of EPT participants are enthusiastic and optimistic regarding life, hopes 
and aspiration in general. The negative responses seem to be pointing out prison as the centrality 
of their thoughts, if not judged as the moral author responsible for their losses (status, job, 
family, friends etc.) at least they describe their inability to respond to the outside world and the 
sufferance they endure during their sentence. Prison definition of former inmates, or from those 
that are in custody, could be important to describe how we transpose a judicial system (the law 
and it`s institutions) on its social mirror (the society) from a sociological pragmatic perspective: 
What prison is for convicts, what it represents for their life after and how this concept transforms 
in time of freedom. If we could switch the progress of the judicial system (from society and 
social problems to law and not vice versa) then such perspective could contribute to a better 
management of punishment and also conduct to a more humanistic approach of this system. 
Without understanding the perspective of the internship of the punishment systems it is hard 
to conceptualize arguments for the best practices, ethics, rehabilitation methods or starting 
programs that actually work and that could contribute to society in general. Have you thought 
about prison?

2 Methodology

The ethnography of the prisoner’s transitions aims at developing an advanced understanding 
of the re-entry process from the subjective perspective of prisoners themselves. The processes, 
interactions, meanings and conflicts involved in re-entry will be examined from Roma and non-
Roma prisoner’s point of view. The research is conducted in two places simultaneously: Romania 
and Norway. University of Bucharest will be responsible for the Romanian side and University 
of Oslo will cover the Norwegian side. As target we have 50 subjects in Romania (25 Romanian 
+ 25 Roma) and 25 in Norway (15 Romanian + 10 Roma), in the moment we have around 60 
active participants in Romania. Data collection: observation, In-depth semi-structured interviews 
(once the conditional release or the full release was approved in the prison, after one week from 
release, after one month from release, after three months, after one year - For each interview 
conducted outside the prison, the participants will receive 50 lei or 10 E), tests (hope, agency 
and the level of problems) and pictures (Photo-voice).
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2.1 Extract methodology

This material represents an extract from the EPT[1] study for which I have used the data 
collected from 25 participants – Roma and Romanians - recruited from Bucharest-Jilava 
Penitentiary. I took interviews with them before their release, after 1 week, 1 month and 3 
months after the liberation. Observation was also important during the data collections along 
with specific ethic consideration by respecting strictly the confidentiality, the anonymity of the 
participants and also protecting the data obtained. Each participant was informed and signed an 
agreement form.

3 Prison perception before liberation

The context of our interviews made before the participant’s release was positive, optimistic 
and very emotional in some situations. Our discussions were made from 2-3 weeks by 2-3 hours 
before their liberation momentum. Most of them talked freely and they were open to all the 
subjects included in the guide and the other helping questions. The average talking time was 
around 45 minutes. The main subject analysed in this material is represented by asking the 
participants what prison and it`s experience represented for them.

3.1 Deprivation and sufferance

[a moment of silence] A problem because I parted from my family, my children, my relatives, 
my entourage... that`s about it for me (ZM, before release).

Here you realize... Whom you lost, you lost your wife, you lose everything, it is very though. 
You can have money, be sough-after, it is all in vain, if you are not home you can’t fix anything. 
I have destroyed my psyche here (SG, before release).

The participants described their prison experience while incarcerated firstly as deprivation and 
a state of sufferance. During their sentences they considered to be deprived of their families, 
partners and social relations in general and also by their status, freedoms and time. All their 
knowledge, all their social and economic ties are now mediated by this institution. As SG stated 
it is all in vain due to not being home but also to the new perspectives and their vulnerabilities 
that come along with prison like other coping strategies, other people, other short term objective 
and possibilities.

3.2 Learning experience

It was a long sentence (almost 10 years) I had what to learn, I have seen a lot of things here, 
we are various people here, there are people of the lowest ilk, how it is said by us, scullions, and 
that’s why they do what they do, to support their family (TV, before release, interview made by 
my colleague Elena Pitiu).

Prison is a learning experience. Some of the participants detailed how you can learn deviant 
behaviour like adopting new crime techniques, learning to dissimulate and cheat others but 
doing time was also associated with positive or neutral characteristics such as: self restrain, 
paying more attention, the appreciation of their family ties (at least during their sentence), 
how to manage and avoid a conflict by staying away and applying the policy of mind your own 
pillow (mind your own business). Few of them developed new labour skills (from working on 
construction sites, barber shops and other blue collar or low skilled labour) or other social skills 
like communication and observation. Only two participants are involved after 3 months after 
their release in jobs related to courses made while in prison and none of them are working in the 
same workplace they were engaged during their detention.

3.3 Growing up

I grew up, I am aware of many things, I have started to know people by their faces [...] I`m 
avoiding conflicts (DD, before release).

For some participants going to prison is an opportunity to grow up and be more responsible 
on their actions or at least pay more attention to each situation. They understand this time as a 
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process of maturity with some personal benefits especially regarding how to behave with others 
and how to avoid conflicts in the penitentiary institution.

3.4 Patience and time management

What can I tell you... it opens your eyes if you look well, you appreciate your friends differently, 
stuff, money, even the way to be... And you can also manage time better... namely you can wait, 
outside scarcely you have the patience to wait... you want it now, you wanted today but here 
you know: you have X deadline to do something, not certainly instantly and you are obliged to 
wait, you know that it will come but... for me this is what it means, for others I cannot say (ZM, 
before release).

In prison you have the time to sit and wait. The reduce mobility and possibilities of action 
contribute to a different perception of time and how it can be used. Time is strictly monitored 
by space, people, routine and rules. Comparing with the outside world where freedoms offer a 
more dynamic space of actions while in prison the concept of time (as a routine) is absolved by 
a part of the possibilities of choosing. This aspect could diminish the importance of a physical 
time measured mechanically and describe the importance of a social time measured in freedoms, 
action, possibilities, ties, relations and behaviours.

3.5 Trust no one

It seems everything is upside-down. [...] You meet all kind of people, in a way they are 
talking, laughing, joking with you but you cannot trust anyone, even in the ones who are sitting 
at your table (DV, before release).

No one talks with you for nothing (DD, before release).

The penitentiary environment, from the subjective perspective of the people taken into 
custody, is not offering trust and confidence for many changes to evolve, especially regarding 
other inmates.

3.6 Lack of security

It is very hullaballoo, you have to watch-out that no other muscle-man from another room 
comes with guts and lifts from your bag (DD, before release).

Friends in prison? Not at all, only when you have something (AR, before release).

Related or being perhaps in a closed circle with trust issue, security is a problem on which the 
respondents had offered many situations in great details of vulnerable profiles, harm between 
inmates, stealing, swearing, damaging other goods or not being able to access his own products 
or food due to the constrain of the bullies around the block and other criminal activities that 
could only be exceeded by the imagination. In one of the more secured institutions of human 
societies it is not quite expected that these situations exist. These actions are not happening by 
the lack of security agents or other staff in general but it seems that it is an accepted informal 
society where the rule of law is understood differently due to the attitude and behaviour of all 
the social roles involved.

3.7 Self orientation

Prison makes you to be cold towards the family. You start to love yourself more than your 
family (GN, before release, interview made by my colleague Andrada Istrate).

Most of the participants describe their families as being in the centre of their social universe and 
sometimes they hyperbolise their role and their relation with them. During their imprisonment 
they are in the spot of light of others and they almost don’t have any intimate space. This aspect 
could contribute and amplify a more self orientation in comparison with their behaviour in state 
in freedom. This could be interpreted as a paradox, family is the most important but it could gain 
such importance because the individual is more aware of his own self and his proximal needs. In 
this case the family will be important if he will find his social origin as a possible way to express 
himself, amplify his role and fulfil his needs.
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3.8 Tougher

A lesson learned, not to make mistakes, not to commit crimes, to stay beside my family, to 
appreciate what I don’t have near me, a re-education but not from the prison... you learn here 
much more bad things: how crimes are made, how to fight back with vulgarity, how to fight. It 
is not for re-education, the penitentiary teaches you more bad things (MI, before release).

Surviving during detention involves primarily coping and establishing relations with other 
inmates. These seemed to be the hard time and what is pointed out as endurance or sufferance 
without taking into consideration their freedom. Without any security guaranteed by staff, 
defending their goods and managing their personal safety could become a hard job. In this 
paradigm of coping some of them describe becoming tougher, more aggressive and more willing 
to respect the informal society and slangs.

3.9 Not guilty

How do I say it? a big deception, I consider that I did not live this past year and nine months 
because of the unfair justice made against me rejecting some evidence by means of I could have 
proven that I was not guilty... For me it was a calvary! (OG, before release).

The idea of an unfair trial or considering to be not guilty and blaming the justice system was 
mentioned by a few participants. Even if we take into consideration the dissimulation techniques 
used by some respondents there are elements that could justify or at least could question in 
which extent human rights (in general) and the rule of law are present in the penitentiary during 
the inmate’s punishment. It is possible that the judicial conviction could involve more negative 
actions and social endurance than expected.

3.10 Prison changed me

I am honest only with my parents, brothers, wife... I started to appreciate the family ties 
much more, I`m not tolerant anymore towards mistakes. If I feel that somebody makes a 
mistake on purpose I know that he will repeat that a second, a third time. And I don’t tolerate 
(ZM, before release).

I have learned to be quiet and to listen (DV, before release).

Now I think differently, I don’t risk anymore (MI, before release).

If I didn`t changed myself, my life had prolonged here (MC, before release).

The idea of changing their behaviour is enounced by a part of the respondents during the 
interviews made before their release. Some of them refer to become a better person that now is 
willing to take responsibility of their life`s without breaking the law, other have the objective to 
start a family and be more involved in general while other seems to involve and state that now 
they are not honest, that they will not tolerate other mistakes towards them made by others in 
general. It seems that prison amplifies their identity in both ways, pro-social activities but also 
could involve negative aspects such as isolation, lack of trust in others, intolerance etc.

3.11 Routine

Much of the time spent in prison is represented by routine. This routine is expressed and 
contoured by rules (formal/informal) reduced physical space (building, prison blocks, cells, 
activities rooms), people, mobility, rights, staff, permissions and also institutional attitudes 
towards inmates and how their time should be spent while they are incarcerated. The lack or the 
shortage of activities (sports, educational, work) that inmates could involve in prison it doesn’t 
seem to contribute substantially in their evolution and rehabilitation process but it could describe 
the process of putting on treadmill forms of isolating people.

4 Rebirth (the liberation moment)

I don’t know. I don’t have words to express. I`ve waited this so long. I don’t know and I 
hope, I don`t hope, I surely will change and I am changed from the moment I walk out the gate 
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I will leave out all my slangs, all my expressions from here I leave them here and outside I am 
somebody else (SG, before release).

I would be rebirthing in a way. I will look to avoid such ugly situations. Especially that the 
day I got the trouble it was written in my horoscope to be cautious in that day. Could I have not 
entered that location (a bar)? Against fatality you cannot put in front. This was my fate. That’s 
it (OG, before release).

Liberation is the moment of inmates release from prison. It is a moment of optimism, high 
hopes and expectation for most of the participants. It also could represent the reset of their 
actions, opportunities and social life in general. Some of the participants were involved in good 
by rituals starting from throwing their clothes right after leaving the gate, going to church as a 
moment of a faith and religious success, while others were welcomed as heroes, family men and 
also having a drink with the guardians they knew in prison at the bar situated in the proximity 
of the institution. Even though they have seen the outside road of prison several times in their 
release momentum it was all different, now they were free.

5 Prison perception after liberation

After 1 week
[L.R.: How did you sleep in the first night?] – Not to good, I had the insecurity that I’m not 

at my place. The second, the third day I realized that I’m home and that it is not a dream (BV, 
after 1 week).

I kept the things from there, I mean the bad should be made, to be tidy, I had the impression 
that the guards are coming to call-up. Well, these are remaining to your conscience, you know? 
Slowly by slowly I will recover to normal, you know? Any chaos or any sound I`m hearing it... 
you know? I`m jumping out, you know? I have left out even that day (the first night) at 4 in the 
morning, I think there was a cat and I thought that it was somebody on the house, I went in the 
middle of the yard... they all started to laugh (DD, after 1 week).

After 1 week leaving the penitentiary some of the participants are very affected by their time 
spent in prison.

Thank to God that I`m outside, I have a new life [...] When you are deprived by your liberty 
a very large and powerful stress is coming, you think not to make any problems, that you are far 
away from your home, from your brothers, this means stress. In liberty I don’t have any stress 
(MC, after 1 week).

It’s too beautiful outside, if you don’t have freedom you don’t have anything. You are as a 
dead man. You see the world, the landscape, and the people from the street, the trees. There 
you didn’t see anything. You get nuts when they keep you as this on a long term. [...] Look, last 
night I didn’t eat because I didn’t have any food. I had the money from the penitentiary when I 
got out, those are not money, 1 million (100 Ron –25 Euro). I want to have to buy 2-3 eggs, 1 
potato, and a coffee. Here you are no longer in prison to knock on your door and give you food. 
Here only the good Almighty helps me. The people close the door to you. 3 days ago I was with 
a friend at the subway and I have asked a cigarette and the man said to me that he didn’t had 
any. You understand them; you see how the economy is (TV, after 1 week after serving 9 years 
and 4 months in prison).

Most of the participant are enthusiastic regarding their freedom and enjoy their time together 
with their families, close ones or involving in relaxing activities.

After 1 month
I was happy from nothing, I lived every moment, I saw a tree and I was glad, I saw my family, 

the world around me (GN, after 1 month).

The first month for most of the participants seemed like a honey-moon while they enjoyed 
freedom. The penitentiary for a part was something that happened long-time ago, some had 
diffuse memories of the actions while they were incarcerated while for others the experience was 
still affecting them.
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I don’t want to make friendships with no-one. I have entered prison once. I don’t know with 
whom they associate, what are their occupations. [...] Besides my daughter I don’t want to 
make any other friends (YM, after 1 month).

For few participants not going back to prison is a vivid argument and inhibits their behaviour 
(including avoiding former entourage, not go out to steel, etc.).

After 3 months
[...]I don’t want to remember this. I don’t like to talk from my past (DD, 3 months after 

liberation).

After 3 months most of the participants don’t remember or don’t want to remember specific 
moments from prison.

If I think well, I consider each day passed by from this life to be ordinary. But I don`t have 
what to do, I have to slowly, slowly adjust to society, otherwise I will go to prison. Let others 
go (to prison). I don`t like it there anymore (UI, 3 months after liberation after 9 years and 6 
months sentence).

For others the concept still represents an inhibition for not breaking the law.

You can not erase the time from your mind. It`s like the army, school, like high-school. The 
same is for prison. [...] I see myself as I person that got out of prison and wants to make a lot 
of things (ZM, after 3 months).

What can I say? ... I know what to say? (silence)... I am an ex-convict that tries to remake 
his life (DV, after 3 months).

While for others prison is something that now is part of their identity.

[...] the food was at it was, the guards talk with you, they almost want to beat you, they 
talk bad language, they are rude, they swear and they don’t take you in consideration, as the 
regulation!? No, they have to talk to you with `Mister`. But you have to call those from the 
human rights to do that (BV after 3 months).

If the concept of prison was focused in the interviews made in prison on the activities made 
by and with other inmates there are situations where the discourse changed from his experience 
to a larger concept with a negative aspect in relation with the institution and it`s workers.

References
[1] This material represents an extract from the study The Ethnography of the Prisoner’s 

Transitions (EPTrans) supported by EEA / Norway grants. Please visit www.reentry.eu for 
more information and for other results of this study.

[2] Dobrică, Petronel. (2010). Viaţa cotidiană în închisoare. Putere, ierarhii sociale, sexualitate. 
Sociologie Românească, 8 (3), 24-38;

[3] Durnescu, Ioan (2015) Transnational reentry. Second World Congress on Community 
Corrections. Los Angeles, USA;

[4] Istrate, Andrada. (2015). Projecting the past, accounting for the future – prisoners about 
their crimes, prison life, and the future. 15th Annual Conference of the European Society of 
Criminology, Porto, Portugal;

[5] Sykes, G. & Matza D. (1957). Techniques of Neutralization: A theory of Delinquency. American 
Sociological Review, 22, 664-670;

[6] Pitiu, Elena. (2015). The perception of time passing in detention and after conditional 
release. Colocviul Internațional de Științe Sociale și ale Coumunicării ACUM 2015, Conferința 
Națională a Societății Sociologilor din România;

[7] Rotariu, Lucian (2015) Prisoners’ expectations before release. DECRET 2015. Devianță și 
criminalitate. Evoluție și perspective. Bacău, Romania;

[8] Rotariu, Lucian. (2016). Jilava. O radiografie socială a unui penitenciar. București: Ars 
Docendi.



208

The Individualization of Criminal Law Sanctions of 
Deprivation of Liberty for Minors in the Romanian 
Criminal Law

RUSU Ion1

“Danubius” University of Galati & lawyer - Vrancea Bar, (ROMANIA)
av.ionrusu@yahoo.com

Abstract

Throughout the current study we have proceeded, for starters, to a brief examination of 
criminal law sanctions of deprivation of liberty for juvenile offenders in the Romanian criminal 
law. In order to highlight the attention paid by the Romanian legislator to this institution, we 
have examined the provisions that regulated it starting with the Criminal code since 1865 and 
continuing with the Carol II Criminal Code and the 1969 Criminal Code. This examination considers 
the institution’s evolution over time and the Romanian legislator’s concern to improve it, bringing 
it in line with the European law. The paper also highlights the ways of individualizing these 
criminal law sanctions by the court, based on general criteria, which are otherwise characteristic 
to adult criminals and also to other special laws only for juvenile offenders. Regarding some 
special criteria of individuation we insisted upon their examination, given their importance in 
the complex process of individualization achieved by the court. The work can be useful to both 
theorists and practitioners in the field. The novelties within the paper consist in the examination 
of the legislative evolution of the institution in the Romanian criminal law, highlighting the 
progress in legislation and the importance of individualizing ways of the custodial educational 
measures.

Keywords: Crime, internment in an educational center, confinement in a detention center

1 Introduction

The issue of criminal liability of minors was at all times extremely sensitive, with major 
implications regarding the general evolution of human society. Since the beginning of the 
emergence of the criminal law and hence criminal liability of physical entities, it was insisted on 
the tangible ways of criminal liability of minors. In the evolution of the sanctioning system of 
juvenile we observe ever since the beginning the legal provisions which aimed at two stages, 
namely a first stage where minors are not criminally liable and the second stage where juveniles 
are criminally liable, both differentiated by their age at the time of the offense [1]. Another 
feature of the legal sanctioning system of the minor is that the criminal law sanctions provided 
by the law have always been milder, in relation to the sanctions against adult offenders. A final 
general observation relates to criminal law sanctions provided by law and applicable to minors 
which could be deprivation or non-deprivation of liberty, every time being predominant the non-
deprivation of liberty.

2 The Individualization of Criminal Law Sanctions of Deprivation of 
Liberty. Historical References

1865 Criminal Code provided for a series of separate provisions by which it was regulated the 
regime of criminal liability of the juvenile offender. According to article 61 the offense committed 
by a child younger than 8 years old, is not punishable. Regarding the criminal liability of the 
minor aged between 8 and 15 years, it is not criminally liable if they prove that “the minor acted 
without understanding.” In that case, the law provides for two categories of sanctions, the first 
non-custodial consisting in bringing into custody of the family the juvenile offender in order “to 
have closer care” and the second involving deprivation of liberty which consists in entrusting him 
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to a monastery where he may be kept until the age of 20 years (or they will be sent in a 
monastery with the purpose of correcting such children, where they will remain for some years 
established by the court, without exceeding the age of 20 years). The examination of the criminal 
law sanction of deprivation of liberty referred to the Criminal Code of 1965 (to which we referred 
above) leads to the conclusion that this was the purpose of the current criminal law, an educational 
measure of deprivation of liberty, without being confused with a punishment. Where it appears 
that the minor is aged between 8 and 15 years and has acted skillfully or he is aged between 15 
and 20 years, the minor will be criminally liable (art. 63 of the 1865 Criminal Code). Thus, if the 
committed offense was under the penalty of hard labor for life or limited time, the juvenile in 
question will be sentenced to imprisonment of 3 to 15 years. Regarding the competence of 
judges, the law stipulated that in the case of those less than 20 years who had no older accomplices 
will be tried by the correctional courts (art. 65). Special provisions appear also on the regime for 
the execution of the imposed sentence, the law provides that the prison sentence will be executed, 
either in an establishment specifically designed for it, or in a separate part of the house, in a 
correctional prison [2]. The examination of the provisions of the 1865 Criminal Code concerning 
the criminal sanctions of imprisonment applicable to minors, by age categories, leads to the 
conclusion that they were ordered by the special courts, their execution was carried out in a 
special regime, separate from the adult offenders, and the punishment limits were lower. 
However, the legislator of that time did not take into consideration a clear distinction between 
the sanctioning regime of minors aged between 8 and 15 and those over 15, as the applied 
sanctions were identical. In the doctrine of the time it was discussed whether the provisions of 
article 62 were or not applicable in the case of the commission of an offense, appreciating that 
the thing regarding article 62 of the Criminal Code applies to also contraventions is controversial. 
Cas. fr. by a decision of 12 February 1863 has established the principle that art. 62 does not 
apply to contraventions, a provision which was mentioned. Faustin-Helie believes, however, that 
the minor who committed a contravention must be acquitted if he acted without understanding. 
Garraud concludes that the issue is a matter of discernment a case of independent imputability, 
a matter of jurisdiction, where the minor is sued and regardless of the nature of the crime for 
which he is pursued. From all this we believe that a minor who acted without understanding must 
be acquitted even in the case of contravention [3]. The Carol II Criminal Code provides for new 
age limits of criminal liability for juvenile offenders, as follows: minor is the one who is below the 
age of 19 years; the child is the one who has not reached age 14 and the teenager is a minor 
between 14 and unfulfilled 19 years (art. 138). In the interwar Romanian doctrine it was claimed 
that one of the most important issues in criminology is the genesis, prevention and the therapy 
of infantile criminality. The social importance of this issue had to find echo also in criminal law, 
in the criminal legislation. (...) The basic principles are: the principle of classification, the 
individualization principle, principle of education or social and moral recovery, the protection 
principle, the principle of rehabilitation [4]. Regarding the criminal liability, both the child and 
the teenager who acted without discernment will not be criminally liable (art. 139). In the case 
where it is found that at the moment of committing the offense the teenager acted with 
discernment, against him it could have apply safety measures or penalties. The safety measures 
represent the supervised freedom and corrective education, and the punishments are reprimand 
and correctional imprisonment or simple detention. Regarding individualizing the criminal law 
sanctions applicable to minors, in the specialized literature of the time it was shown that safety 
measures have the widest field of application. The penalty applies only as an extreme measure, 
but its function is eminently educative. Pedagogy, education, treatment and placement are 
imperatives of the stipulations regarding the minors [4]. Given the subject of the study, we will 
refer to corrective education which is a measure of deprivation of liberty and also the correctional 
imprisonment or simple detention, regarded as penalties applicable to teenagers who committed 
crimes. Thus, corrective education runs in a certain institute, for an indefinite period of time, 
which may only last until the age of 21, this measure aims moral recovery of the adolescent, 
learning to have an honest life, and learning a trade (art. 148). After passing a period of at least 
one year, if it finds that he was recovered, he is released on a trial period of two years. If during 
the testing period the teenager behaves appropriately the sanction was deemed to be executed. 
However, in the case of misconduct during the trial period, he will again be admitted to the 
Institute of corrective Education, unless he has 21 years old (art. 149). Regarding the penalties, 
regarded as criminal law sanctions of imprisonment, there was the correctional prison or simple 
detention. The limits of punishment provided by the law were correctional imprisonment or 
simple detention for a period of 3 to 15 years, in the case where the committed crime was 
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punishable by law with a penalty for murder and half the penalty if the offense was punishable 
by law with correctional imprisonment or simple detention; in this case the maximum penalty 
could not exceed 3 years. If the teenager was less than 16 years, in the case of murder, the 
punishment could not be of more than 10 years [4]. Thus we find that in the complex process of 
individualization of criminal law sanctions of deprivation of liberty, the court had at its disposal 
fitting the punishment within the limits provided by law, reduced in relation to an adult offender, 
maximum limits beyond which it could not pass. Also in the individualization of educational 
measure, these penalties could be imposed only in cases where from the examination of the 
circumstances of the offense and the morals of the teenager, the court reaches to the conviction 
that the application of non-custodial educational measures was not sufficient. We note that in all 
circumstances the correctional imprisonment or simple detention passed against the teenager 
was executed in a correctional institute specifically designed for this purpose. The examination 
of the depositions of Carol II Criminal Code leads to the conclusion that they represent progress 
in relation to the provisions of 1865 Criminal Code. A first observation concerns the different 
ways in which it was established the criminal liability of minors in relation to two stages of age, 
respectively 14 years (in which case the child is not criminally liable) and between 14 and 19, 
the age at which the minor was criminally liable, but only if it was proved that he had committed 
the crime with discernment. The criminal liability of a minor who turned 14 was directly 
conditioned, in addition to establishing the discernment when committing the offense and the 
manner in which the court achieved the individualization of the criminal sanction which was to 
be applied to the juvenile delinquent. Thus, within the complex process of individualization of the 
criminal law sanction applicable to a minor offender, the court must first determine the sanction 
to be applied, namely, a safety measure or punishment. If it was set a safety measure, the next 
step was to identify and establish one of the two safety measures, in our case corrective 
education. In the situation where after the process of individualization of the criminal law 
sanction, the court considered that a sentence should apply, it also established its nature, 
namely, deprivation or non-deprivation of liberty. Whatever the nature of the punishment, the 
court could not rule also a measure for deprivation of rights. After establishing security measure 
or a sentence of deprivation of liberty, the last step was the one conducted by the court in the 
individualization of the criminal law sanction, which consisted in determining its quantum (the 
limit). As a general conclusion, we consider that the legislator of the Carol II Criminal Code, took 
into consideration in particular the institution of criminal liability of the juvenile offender, primarily 
by increasing the age limit at which the juvenile is criminally liable, from 8 to 14 years (as it is 
currently) and due to specific provisions regarding the individualization of educational measures, 
sanctions, competence of judges, as well as the execution of the security measure or the sanction 
of deprivation of liberty in specialized institutions.

3 Individualization of Criminal Law Sanctions of Deprivation of 
Liberty according to the 1969 Criminal Code

In the 1969 Criminal Code the criminal liability of minors is regulated separately in a way with 
many elements of similarity with the previous law. Thus the minor under the age of 14 is not 
criminally liable, the minor who at the moment of the crime was at an age between 14 and 16 
was criminally liable only if it is proved that he committed the act with discernment, and the 
minor of the age of 16 years was criminally liable. Regarding the enforcement regime, we 
mention that against the juvenile who is criminally liable could have, in a chronological order, 
educational measures or punishment, and in the process of individuation in the case of both 
criminal law sanctions it could enforce the execution under the regime of non-deprivation or 
deprivation of liberty. Given the subject of the study, we proceed in briefly examining the 
individualization of the custodial educational measures, i.e. hospitalization in a rehabilitation 
center and internment in a medical-educational institution and punishment. In the process of 
individualization of the criminal law sanction the competent court we will conduct an examination 
of the circumstances of the offense and of the minor in an order imposed practically by the legal 
provisions at the time. Thus it will be taken into account the seriousness of the committed 
offense, the physical condition of the child, his intellectual and moral development, his behavior, 
the conditions in which he was raised and lived, as well as any other items capable of representing 
the minor. Regarding the concrete degree of social danger of the committed crime, according to 
the doctrine, it is in principle accepted as the very serious offenses (e.g.: murder, serious bodily 
injury, robbery, espionage) to be sanctioned under the consideration that the offender is a minor 
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with a simple educational measure [5]. The physical condition of the minor is not only a reality 
that stands out, but it is the evidence of a serious presumptions either of serious shortcomings 
when the condition is too bad (weakness) or a strong misunderstood tendency of emancipation 
when it is too good (full force). Of course, these assumptions are not absolute, but carefully 
examined it may give initial guidance when choosing the category of sanctions. The educational 
measures are more indicated for debilitated and less efficient, for the vigorous ones [5]. The 
intellectual development of minor constitutes another criterion of individualization of the criminal 
law sanction to be considered by the court. Thus, a minor with a high intellectual and moral level, 
but nevertheless committed an offense under the criminal law, demonstrates that he acted with 
perfect discernment and so for him, most times, the suitable remedy is the penalty. Conversely, 
for a minor with deficient intellectual and moral development, whose behavior is dominated by 
impulses and influences easily accepted, the action of educational measures can always be 
indicated and fruitful [5]. Another criterion established by law is juvenile behavior i.e. conduct 
which the minor has in his usual environment (family, school, friends) can also procure a serious 
criterion for making the choice between educational measures or penalties. A minor with a bad 
reputation with bad habits, needs more reeducation - through penalty, than education through 
educational measures [5]. The conditions in which the minor was raised and lived, are generally 
the most telling clue to the causes that brought the minor into the situation of committing 
criminal offenses. There are cases where it is proved that the child grew up and lived in completely 
contrasting conditions to its condition, hence the conclusion that not the objective conditions, 
but the influence of other factors pushed him towards bad deeds; for such minors, punishment 
is usually more appropriate. There are other minors who grew up and lived under harsh and 
totally unsuitable conditions for a small piece of education so that their behavior betrays the 
influence of these shortcomings. These minors are, by contrast, in no needed of the re-educational 
coercion of the penalty, but of the highly desirable affection of educational measures [5]. The 
law allows in the process of individualization of criminal sanctions to be taken into account other 
elements capable of representing minors; among those factors we mention: the fact that the 
child is closer to the lower limit or near the upper limit of age regarding criminal liability of 
minors (for the first case there are more recommended the educational measures, for the second 
case taking educational measures often enough it is not possible); or the fact that the juvenile 
committed previously any offense under the law or during the times when he was under the age 
required for criminal liability or after becoming a minor with criminal liability and he had already 
been submitted to educational measures (for such minors it requires most often resorting to 
punishment) [5]. Given the above criteria and the provisions according to which the penalty 
applies only if it is considered that taking an educational measure is not sufficient for the recovery 
of the juvenile, the court will assess whether to apply an educational measure or a punishment. 
The second step in the process of individualization of the criminal law sanction requires the 
establishment of the execution of the educational measure or punishment, or more specifically 
whether the set sanction will be executed under non-custodial or custodial regime. Regarding 
the educational custodial measures the court, having regard the criteria listed above, will decide 
whether the child will be admitted to a rehabilitation center, during which it will be provided the 
opportunity to gain necessary teaching and a vocational training suited his skills, or he will be 
admitted to a medical-legal facility, which will ensure adequate treatment and a special regime 
for education. Between the two measures, although both regard deprivation of liberty, there are 
fundamental differences, which is why during the process of individuation, the court should take 
into account both elements of the minor’s personality, and those relating to the seriousness of 
the committed offense. Thus, the first educational measure to be considered by the court, in the 
context of the circumstances of the offense and the minor, will be hospitalization in a rehabilitation 
center. This measure will be taken under the conditions where the court has, within the process 
of individuation, appreciated that the minor can be reeducated under the conditions of ensuring 
the possibility to acquire the necessary teaching and training in relation to his skills. A second 
educational measure that could be imposed against the juvenile offender is hospitalization in a 
medical-educational institute. This measure will be imposed by the court, if it finds that in the 
process of individuation the juvenile offender was suffering from a mental or physical illness and 
he needs medical treatment and a special education. In the case where in the process of 
individualization of the criminal law sanction, the court considers that taking an educational 
measure of deprivation of liberty is not sufficient for the reeducation of the minor, it will apply a 
penalty with imprisonment or a fine, whose limits are reduced to half. Following the reduction, 
the special minimum will not exceed 5 years, and when the law provides life imprisonment for 
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the committed offense, the limits of the penalty for minors is between 5 and 20 years. Also we 
mention that to the minor there are not applied supplementary penalties, and the convictions do 
not attract disabilities or deprivations. No doubt that to such educational measures in the process 
of individualization of the execution of the sentence, the court may order the suspension of 
parole for the execution of the sentence or suspension of sentence execution under surveillance 
or control according to articles 110 and 1101 of the 1969 Criminal Code. As a general conclusion 
we appreciate that the way it was regulated the criminal liability regime and implicitly the 
individualization of criminal law sanctions for minors in the 1969 Criminal Code represented 
significant progress, if we refer to previous legislation i.e. the provisions of the Carol II Criminal 
Code.

4 The Individualization of Criminal Law Sanctions of Deprivation of 
Liberty according to the Current Law

The new Criminal Code retains the tradition of the Romanian and European law concerning 
the enforcement of separate legal rules by which it is established the criminal liability of the 
juvenile offender. The main novelty regards the renunciation of the legislator to penalties and 
the establishment for juvenile offenders of a sanctioning regime that imposes only educational 
measures. According to the doctrine, the education measures are criminal sanctions restrictive to 
rights and freedoms, but with a strong educational feature, their execution is focused on carrying 
out and completion of educational and vocational training of the juvenile offenders [6]. The 
educational measures that can be arranged against minors that are criminally liable who have 
committed an offense under the criminal law regard deprivation and non-deprivation of liberty. 
Given the subject of the study, we will refer to as the individualization of custodial educational 
measures, namely, internment in an educational center and confinement in a detention center. 
We should note that under the provisions of the law, the minor, who at the time of the offense, 
was aged between 14 and 18, it will be taken a non-custodial educational measure (art. 114 par. 
(1) Criminal Code). So, the general rule established by the Romanian law is that for the criminal 
charge against a juvenile who has committed a crime it will applied non-custodial educational 
measures. However, against a minor it can be applied one of two custodial measures, if one of 
the following conditions is met:

- If it has committed an offense for which it was taken an educational measure that has 
been executed or for which execution began before the commission of the offense for 
which he is judged;

- When the punishment provided by the law for the committed offense is imprisonment for 
seven or more years or life imprisonment.

We note however, that in the process of individualizing the educational measure, the court, 
even if it has met one of those two mentioned conditions, is not required to apply one of 
two educational measures of deprivation of liberty, being able to apply also a non-custodial 
educational measure. Consequently, the court may not impose a custodial educational measure if 
it is not fulfilled one of the mentioned conditions. When individualizing the educational measures 
of deprivation of liberty, the court will consider both the above mentioned conditions and also 
the general criteria for the individualization of penalty provided in article 74 of the Criminal Code. 
Admission to an educational center consists in placing the juvenile in an institution specialized 
in recovering minors, where he will attend a training program for school and vocational training 
according to his skills, and social reintegration programs for a period between one and three 
years. In the process of individualization of educational measure mentioned above, the court will 
consider the following:

- Fulfilling one of the conditions provided in 114 para. (2) of the Criminal Code;
- Convincing the court that taking a non-custodial educational measure it will not 

achieve the ultimate goal of re-educating minors;
- General criteria assessment of individualizing the penalty provided for in art. 74 of 

the Criminal Code.

Admission to a detention center consists in placing the juvenile in an institution specialized in 
recovering minors, security and surveillance regime, where he will follow intensive programs of 
social reintegration and programs for schooling and training according to his skills on a period 
between 2 and 5 years, or between 5 and 15 years (when the punishment provided by the 
law for the offense committed is of 20 years or more or life imprisonment). In the process of 
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individualization of this educational measure of deprivation of liberty, in addition to the above 
mentioned circumstances, the court will take into account also the fact that the measure of 
internment in an educational center is not sufficient for the re-education of the child. As a 
general conclusion it may be asserted that the provisions regarding the sanctioning regime of 
juvenile delinquent and implicitly the individualization of the educational measures of deprivation 
of liberty provided for in the new Criminal Code represent an indisputable progress, in relation 
to the previous law.

5  Conclusions

In the Romanian and European legislation, the enforcement regime of the juvenile offender was 
an issue of major importance; the relevant legislation knew many changes and additions, aiming 
at its improvement. The ultimate goal was to achieve the best possible conditions for re-educating 
the minor offender and his rehabilitation into society in terms of its overall evolution. The special 
situation in which juvenile offender finds himself, taking into consideration primarily the age, 
imposed the reorientation of the legislator regarding the sanctioning regime, giving priority to 
educational measures non-deprivation of liberty, followed only under certain conditions to apply 
one of the two of the educational measures of deprivation of liberty. As one general conclusion 
we can say that the current regime of penalties for minors regarding educational measures of 
deprivation of liberty is part of the national criminal policy, being incident only under certain 
conditions expressly provided by the law.
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Abstract

In this study we have examined briefly the criminal law sanctions of non-deprivation of liberty 
in the Romanian law, in the case of minors. We have also examined the provisions governing the 
criminal law sanctions of non-deprivation of liberty applicable to juvenile offenders since 1865 
Criminal Code and continuing with the Carol II Criminal Code and the 1969 Criminal Code. The 
examination reveals the evolution over time of the institution and the concern of the Romanian 
legislator for its improvement in order to be in accordance with the European law. In this paper 
we have examined some ways to identify such categories of specific criminal law sanctions for 
juvenile offenders only, based on general criteria and specific provisions. We took into account 
the importance of the probation service activity in the complex process of individualization of 
non-custodial educational measures, both through concrete activities undertaken in supervising 
the execution of non-custodial educational measures and the assessment report. The work can 
be useful to students, master students, academics and practitioners in the domain of law. The 
innovations consist in the examination of the legislative developments of the institution of the 
non-custodial educational measures in the Romanian criminal law, highlighting the progress 
registered in legislation and in the non-custodial educational measures and the importance of 
the complex process of individuation of non-custodial educational measures in the current law.

Keywords: crime, General criteria for, the probation service.

1. Introduction
Young offenders and their criminal liability regime have always been a problem around which 

there have been a lot of controversies. Regarding the criminal liability of minors, while most 
specialists in the field, reached several conclusions unanimously recognized, namely: criminal 
law sanctions provided by the law for minors to be milder compared to those provided to adult 
physical entities and in terms of their individualization, mostly it must lead to a non-custodial 
sanction. Another problem particularly complex was to determine the limit the age at which 
children will be criminally liable. In the Romanian law in the evolution of the juvenile sanctioning 
system, it can be seen that, since the 1865 Criminal Code, the criminal liability of minors was 
conditioned by a certain age that they must have at the time of the offense [1]. Finally we consider 
that the legislator has always been concerned for determining also the place of execution of 
criminal law sanctions of deprivation of liberty. Another feature of the sanctioning legal system 
of the minor is that criminal law sanctions provided by the law have always been milder in 
relation to the sanctions of adult offenders. A final general observation relates to criminal law 
sanctions provided by the law and applicable to minors which could have been deprivation or 
non-deprivation of liberty measures, every time being as predominant the non-deprivation of 
liberty measures.

2. Historical References
Criminal liability of minors has been regulated for the first time in the modern era of Romania 

in the 1865 Criminal Code, where at article 61 it also provides that the offense committed by 
a child younger than 8 years, is not sanctioned. Meanwhile, crimes or offenses committed by 
a minor, which is aged from 8 years to 15 full years will not be punished if the court decides 
that the accused acted without understanding; but, according to the circumstances, he will be 
entrusted to his parents for a closer care, or he will be put you in a monastery for correction, 
where he will remain for some years established by the court, without exceeding the age of 20 
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years [2]. From the examination of the text contained in article 61 of the 1865 Criminal Code 
(shown above), it results that the minors who were of age between 8 and 15 years old who acted 
“without knowledge” will decide one of two measures stipulated in the text, namely bringing into 
the custody of the family or his admission into a monastery. At the same time, we can see that 
the two criminal law sanctions represented two educational measures, including deprivation and 
non-deprivation of liberty. Given the subject of the study, we will take into consideration the 
“bringing the child into the custody of the family” measure, a solution adopted in all circumstances 
by the judge. There is no doubt that this educational measure of non-deprivation of liberty 
consisting in bringing the minor into the custody of the family could be ordered by the court, 
depending on the circumstances of committing the offense, circumstances where there are 
considered both the dangerousness of the minor, and the seriousness of the offense. Binging the 
child into the custody of the family obliges them to pay more attention to his education in order 
“to have a closer care”. Under art. 63 of the 1865 Criminal Code the minor aged 8 to 15 who 
acted skillfully or aged between 15 and 20 will be criminally liable receiving reduced sentences 
in relation to the adults. From the examination of 1865 Criminal Code provisions which relate 
to the criminal liability of minors, it results that the legislator of that time has predicted some 
distinct rules for juvenile offenders. Thus, it can be observed the establishment of the criminal 
liability of minors in relation to their age at the time of the offense, as well as his mental position 
(discernment). While there may be critical views on how it was built the sanctioning regime of 
minors, in particular the criminal law sanctions of non-deprivation of liberty, we consider that the 
rules in question represent a breakthrough in this area, if we consider the evolution of the legal 
science from that period. Unlike the 1865 Criminal Code, the Carol II Criminal Code provides 
for minors a different sanctioning regime, which starts with a classification specific to the age 
of the minor. Thus, according to art. 138, it is a minor a person who has not reached the age 
of 19; the child is the minor under the age of 14, and the teenager is a minor between 14 and 
unfulfilled 19 years. Regarding criminal liability, we specify that the one who has not the age of 
14 will not be criminally liable (the child within the meaning of the law); also he will not answer 
criminally the teenager who committed criminal offense without discernment (it is the minor 
who at the time of the offense was at an age between 14 and 19). The comment related to the 
text of article 139 of the Carol II Criminal Code, in the doctrine of that time, was sustained from 
the scientific view that “Childhood is a cause that excludes imputability. It constitutes the period 
of the non-imputability state (or non-liability) absolute este praesumtio juris et de jure in this 
case. It cannot say and admit the probation of imputability status. Adolescence, according to 
paragraph 2, article 139 Criminal Code is during the state of problematic (doubting) imputability 
(liability). It is alleged non-liability, but it can be proven otherwise. The prosecution must make 
this test. The teenager is alleged to have committed the offense, without discernment, so he is 
non-reliable, but it may be proven that he has committed the offense with discernment and in 
this case he will be liable. Thus the teen is liable for the offense, as he acted with discernment 
or not. The liability criterion should be guided by discernment (i.e. the state of imputability), in 
the New Code is discernment; in Criminal Procedure (art. 62) is the skill; and in the New Code of 
Criminal Procedure (art. 16) is the moral and intellectual development. The law does not define 
the concept of discernment; it will be considered the common notion; it will be established by the 
doctrine and jurisprudence, as noted in art. 127, according to scientific progress. Establishing the 
discernment cannot be determined by the usefulness or necessity of the sanction, as sometimes 
the courts and some authors appreciate, only the existence of the discernment conditions. No 
judgment should be guided by the sanctions (measure, penalty), but it must be guided by the 
discernment. Which means that the discernment or the lack of it will be established, as in if it 
exists or not, and according to the criteria of being necessary or unnecessary the sanction [3]. 
In the process of individualization of criminal law sanction that can be applied to the minor 
which is not criminally liable or the minor having the age between 14 to 19 years proves that he 
acted without discernment, the court may order one of the following corrective and education 
measures:

1. he can be entrusted to the family, who is informed to take closer special supervision; and 
if he is in school and the education authority must be informed to scold him or take disciplinary 
measures provided by the school rules;

2. in case there is no family or when it does not provide sufficient guarantees of morality, he 
can be entrusted to closer relatives, who would receive the task of supervising the child;
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3. in case there is no such person, he can be entrusted to honorable person, or of patronage 
company, or a public or private institution, authorized by the state for this purpose and only if 
such persons or institutions should accept such assignments;

4. When none of these measures apply, the court may decide for the education of the child or 
adolescent to be entrusted to the proper corrective education institution.

Until the judgment, if the court deems necessary, it may order the provisional sending of 
the child or adolescent to a supporting or patronage company. In the case where the child or 
teenager has been entrusted to the family, a person or an institution of charity, he can also be 
put under supervised freedom regime - art. 140 of the Carol II Criminal Code [3]. In the process 
of individuation and thus establishing one of the four educational or corrective measures, the 
court will consider the following aspects:

- The physical, moral state and the antecedents of the child or adolescent;

- The conditions under which he grew up and lived;

- Moral and financial situation of the family.

If there is any doubt about the physical or mental condition of the child or teenager it shall 
proceed to a medical examination. If the court finds that at the time of the offense, the teenager 
acted with discernment in the process of individualization of the criminal law sanction, it may 
apply a detention measure or punishment. Security measures foreseen by the law are probation 
and corrective education, and the penalties are reprimand and contravention prison or simple 
detention. Also against a minor, it cannot have any sanction of deprivation of rights and the 
pecuniary penalty can be applied only when the adolescent is more than 15 years and he has 
wealth or profession (art. 144 of the Carol II Criminal Code). As the aim of the study regards 
individualization of criminal sanctions of non-deprivation of liberty, we shall refer to these 
categories of sanctions. Within the comment on the text of article 144 (mentioned above), it is 
argued that, “So far we have had to deal with delinquent children and adolescents, but responsible. 
We have also mentioned, however, that the measures provided for this can be applied according 
to article 573 the Code of Criminal procedure also to non-delinquent children and adolescents. 
Since the art. 144 of the Criminal Code we have dealt with only responsible adolescent offenders. 
He will be liable, i.e. in the state of imputability, the adolescent offender, which is found (being 
destroyed the presumption of non-imputablity state) that at the time of the offense, he had 
acted with discernment. There can be applied the safety measures: 1) probation; 2) corrective 
education; or punishment: 1) reprimand; 2) correctional prison or simple detention. Thus it was 
applied the principle of individualization [3]. As we can see, the criminal law sanctions for non-
deprivation of liberty that can be applied by the court are supervised freedom and reprimand. 
The supervised freedom is the first security measure prescribed by the law and it consists in 
allowing freedom to the adolescent, for one year, being watched closely. If the court decides this 
measure, sentencing is deferred until the expiry of the trial stage. Also in the individualization 
process of the sanction the court will take into consideration the provisions of the law, according 
to which this measure cannot rule against the teenager who suffered a custodial sentence of 
more than one month. After the judgment is passed, the court entrusts the supervision of the 
teenager to his legal representative, or entrusts a nursing home of the State or other public 
institutions created for this purpose, or a company of patronage for minors, or even a trustworthy 
person who wishes to receive the task. If the court finds that the teenager behaved well during 
the testing period, the open proceedings against the minor will be extinguished. In the situation 
where, during the test period, the teenager evades supervision, leads an immoral or disordered 
a life or commits other crimes, the person or institution designated to be the supervisor should 
inform the court, which can revoke the supervised freedom and order internment in an institute 
for educational correction or conviction by correctional imprisonment or simple detention. The 
second criminal law sanction of deprivation of liberty is the reprimand, which consists in the 
court scolding the teenager in a public hearing, highlighting that if he will commit another 
offense he will be punished more severely. If at the set deadline the juvenile fails to appear 
without providing valid reasons or if he is present and he does not listen the scolding with due 
respect, the court, in the process of individualization of the criminal law sanction may change the 
sentence, applying correctional prison or simple detention. Also in the process of individualization 
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of the criminal law sanction, the court will consider that the reprimand will not apply in the case 
where the offense committed is punishable by law with correctional imprisonment or simple 
detention exceeding one year, or if he previously committed another crime for which it was 
applied one of the measures provided for in article 140 of the Carol II Criminal Code. In only one 
general conclusion we can say that the enforcement regime of the minor in the Carol II Criminal 
Code requires the achievement of one individualization aiming the chronological order, starting 
with the corrective and educational measures, supervised freedom (as a safety measure) and 
admonition (as punishment). Continuing the tradition of the Romanian law, the criminal liability 
of the minor is regulated separately also in the 1969 Criminal Code, in a manner similar to the 
Carol II Criminal Code. Thus it is kept the limit of criminal liability to 14 years, while the minor 
who on the date of the offense was aged between 14 and 16 is criminal liable only if he proves 
that he acted with discernment; while a minor at the age of 16 was criminally liable. Under art. 
100 of the 1969 Criminal Code, against the minor who is criminally liable we can have an 
educational measure or a punishment. According to the educational measures there are: 
reprimand, supervised freedom, hospitalization in a rehabilitation center and internment in a 
medical-educational institute. The penalties that can be applied to the minor are prison or a fine, 
whose limits are reduced by half, the minimum may not exceed five years in the case of life 
imprisonment, and the limits are between 5 and 20 years. Analyzing the enforcement regime, 
we mention that against the minor who is criminally liable could have, in an order very clearly 
established by the law, educational measures or punishment, and in the process of individuation, 
in the case of both criminal law sanctions it could enforce the execution in a regime of deprivation 
or non-deprivation of liberty. Given the subject of the study, we will proceed in briefly examining 
the individualization of educational measures of non-deprivation of liberty, namely, admonition 
and supervised freedom and sentences of non-deprivation of liberty. In the complex process of 
individualization of criminal law sanction to be applied to juveniles, according to depositions of 
art. 100 paragraph (1) 1969 Criminal Code, the court will consider the degree of social danger 
of the committed crime, the physical condition of the child, its intellectual and moral development, 
his behavior, the conditions in which he was raised and lived, and any other item capable of 
representing the minor. In doctrine, the criteria were examined in the light of opportunities 
available to the court depending on the circumstances of every committed deed. Thus, if we 
consider only one of the criteria, namely, the concrete degree of social danger of the committed 
offense, we will find that it will not be allowed for a minor who committed a serious crime, such 
as murder, to be punished with an educational measure (4). Similarly, the careful examination 
of the criteria mentioned in the law leads to the conclusion that each of them is of major 
importance in the process of individualization of the criminal law sanction that is to be applied to 
juvenile delinquents, the influence of one or the other may be decisive in choosing the sanction 
(penalty or educational measure) and individualizing the method of enforcement (under 
deprivation or non-deprivation of liberty). Under the law, the penalty will apply only if it considers 
that taking an educational measure is not sufficient to rehabilitate the minor. Given the above 
criteria and the provisions according to which the penalty will apply only if it considers that 
taking an educational measure is not sufficient to rehabilitate the minor, which means that the 
priority in the process of individualization will be the educational measures, we consider that in 
the complex process of individualization of criminal law sanction to be applied to minors the 
court will go through more stages. The first stage aims at establishing concrete criminal law 
sanction that will apply to minors, respectively, an educational measure or a punishment. The 
second stage involves establishing enforcement regime, namely, deprivation or non-deprivation 
of liberty and the last stage involves identifying concrete educational measure or punishment to 
be executed by the minor. Regarding the non-custodial educational measures, the court may 
determine one of the two i.e. reprimand and supervised freedom. The reprimand consists in the 
admonition of the minor in showing the social danger of the committed crime, in advising the 
minor to behave in such a way as to show improvement, showing him that if he does not refrain 
from repeating the offense he will receive a more severe measure or it will be applied a penalty 
(art. 102 of the 1969 Criminal Code). In the process of individualization of the criminal law 
sanction and the establishment of educational measure of reprimand, the court will consider the 
criteria and circumstances of committing the crime. The court will apply the reprimand only 
under specific circumstances where the examination of the offense and the criteria set by law 
leads to the conclusion that such a sanction will produce the desired effect. Undoubtedly, a 
special effect within the individualization process it will have, in addition to other criteria, also 
the seriousness of the offense. A second non-custodial educational measure is supervised 
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freedom, which consists in allowing the minor to have his liberty for one year under special 
surveillance. Supervision may be entrusted, where appropriate, to the minor’s parents, the 
person who adopted him or guardian. If they cannot provide supervision satisfactorily the court 
decides the supervision of the minor, on the same time, a trustworthy person, preferably a closer 
relative, at his request, or a legal institution for supervising minors. The court may impose to the 
minor the compliance with one or more of the following obligations:

- not to frequent certain established places;

- he does not come into contact with certain persons;

- to provide a non-paid activity in a public institution set by the court, lasting between 50 
and 200 hours, no more than 3 hours per day, after school, during holidays and vacation.

After the judgment is passed, the court will draw the attention to the minor on consequences of 
his behavior and the possibility of revocation of supervised freedom and disposition of execution 
of the sanction in the deprivation of liberty regime in a rehabilitation center. As a general 
conclusion we consider that the regulation of individualizing the criminal sanctions of non-
deprivation of liberty in the case of minors in the 1969 Criminal Code has marked a significant 
progress compared with the previous law (Carol II Criminal Code).

3. Individualizing the Non-Custodial Educational Measures in the 
Current Law

Non-custodial educational measures are, in ascending order of their seriousness: civic training 
probation (in a regulation similar to that of art. 15-1 pt. 6 of the French Order of February 2, 
1945); surveillance; consignment on weekends; daily assistance. The last three steps have a 
close ruling to the one in art. 7 letters g), h) of Spanish Law no. 5/2000. In terms of the content 
of these measures, it is required an explanation on surveillance and daily assistance. The first 
of these measures does not imply a direct involvement of the probation service in carrying out 
the program of the juvenile, its role is just to monitor the way the minor respects its usual 
schedule (attendance, sports activities, leisure, etc.). Instead, daily assistance involves active 
intervention of the probation service, which prepares the daily schedule of the minor, including 
in the program - together common elements in relation to age and school or vocational situation 
of the minor (for example, attending school) and those imposed by the court under art. 122 
- any activity necessary for attaining the educational measure (e.g. participation in social and 
educational activities designed to facilitate the social integration of the minor). The obligations 
that the court may impose to the minor at the same time as the one of the educational measures 
of non-deprivation of liberty (article 122) covers generally an area similar to the obligations 
imposed to an adult offender receiving a means of individualization of punishment of deprivation 
of liberty, but their content will be adapted according to the person and conduct of the minor 
and the specifics of the committed offense [5]. As we can see, by the adoption of the new 
Criminal Code the Romanian legislator keeps the tradition of the Romanian and European law 
in terms of establishing separate legal norms for sanctioning minor offenders. If we refer to the 
differences between the two regulations, we find that the main novelty refers to the renunciation 
of the legislator to the punishments and the imposition for juvenile offenders of a sanctioning 
regime that imposes only educational measures that can be deprivation or non-deprivation of 
liberty. In the recent doctrine it was appreciated that the educational measures are criminal 
sanctions restricting rights and freedoms, but with a strong educational feature, their execution 
being focused on carrying out and completion of educational and vocational training of juvenile 
offenders [6]. Under the new Criminal Code, the educational measures against juveniles who 
have committed an offense under the criminal law are deprivation and non-deprivation of liberty. 
Meanwhile, the minor who at the time of the offense, was aged between 14 and 18 receive a 
non-custodial educational measure (art. 114, par. (1) Criminal Code). The above provisions 
establish the general rule that against a minor who committed a crime (being criminally liable) it 
is ordered the execution of non-custodial educational measures. Given the subject of the study, 
we will refer to the individualization of non-custodial educational measures respectively civic 
training probation, surveillance, confinement during the weekends and daily assistance. The 
civic training probation is the obligation of the minor to participate in a program with a duration 
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of four months, to help them understand the legal and social consequences to which they expose 
when committing crimes and to make him responsible on his future behavior. Supervision is 
an educational measure consisting in controlling and guiding minors in his daily schedule, 
lasting between two and six months, under the supervision of the probation service to ensure 
attendance in school classes or vocational training and prevention of carrying out activities or 
getting in touch with people who could affect the correction process. The confinement during 
the weekends consists of the minor not leaving the house on Saturday and Sunday, for a period 
between 4 and 12 weeks, unless, in this period, he is required to participate in certain programs 
or to carry out certain activities imposed by the court. The supervision is coordinated by the 
probation service. Daily assistance is the obligation of the minor to comply with a schedule set 
by the probation service, which contains the schedule and conditions of conducting activities, 
and the imposed restrictions on the juvenile. In the process of individualization of non-custodial 
educational measure, the court will take into consideration the provisions of art. 114 and the 
general criteria of penalties for adults provided for in art. 74 of the Criminal Code. Also crucial to 
the process of individualization of non-custodial educational measure has also the assessment 
report prepared by the probation service at the request of the court. In the report it is also given 
a reasoned proposal to the nature and duration of the social reintegration programs which the 
minor should follow, as well as other obligations which would be imposed on the minor. As a 
general conclusion, we can appreciate that the provisions concerning non-custodial educational 
measures, the priority of their arrangement in relation to those of deprivation of liberty in 
the complex process of individualization of criminal law sanctions, are superior to those in the 
previous law.

5. Conclusions
The current provisions regarding the sanctioning regime of the juvenile offender and in particular 

those relating to non-custodial educational measures, individualizing them, the priority to their 
application in relation to those of deprivation of liberty, are different compared to the previous 
law. We note that this time the legislator has not provided specific criteria of individualization of 
educational measures referring to the general criteria for individualization of penalties provided 
for adult offenders. Another novelty is linked to the importance of the assessment report issued 
by the probation service at the request of the court in the complex process of individualization of 
non-custodial educational measures. The renunciation of the legislator to punishments and the 
establishment of only some educational measures that can be deprivation or non-deprivation of 
liberty is another absolute novelty in the Romanian law. It can be appreciated that the specific 
situation in which the minor offender is, given the firstly his age, and the laws of some European 
countries, led to the reorientation of the legislator regarding the sanctioning regime of these 
categories of individuals, this time paying special priority to non-custodial educational measures, 
the custodial being applied only under certain conditions. As regards the provisions of the new 
Criminal Code which refers to educational measures of non-deprivation of liberty, the process of 
individualizing them, their priority in relation to educational measures of deprivation of liberty, 
the importance of probation service and the direct involvement of the institution in achieving 
social reintegration of minor, we consider that they are superior to the old law.
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Abstract

The therapy of the aggressor is a type of activity falling within the jurisdiction of probation, 
programs aiming advisers’ specialization running for this, both nationally and locally in the system 
of probation. I believe that this type of activity represents a first step towards victim’s assistance 
and protection, as well as to the aggressor-victim mediation aspect confirmed by the law on the 
protection of the victim (2004) and by the law of mediation in criminal jurisdiction (2006).

Even though the Probation Service of Romania does not work directly with victims, during 
specific activities of probation, „interventions shall respect the rights and needs of victims”. 
For that matter, the purpose of psychosocial intervention „shall aim at increasing offenders’ 
awareness of the harm done to victims and their taking responsibility for such harm” (Rec 
(2010)1 on the European Probation Rules, Part VI, Work with victims, art. 96).

Next, I will illustrate by an assessment conducted for the assailant to identify risk factors 
and criminological needs with reference to the risk of the victim and also protective factors that 
contribute to the construction plan for assistance aggressor – perspective of social reintegration 
– and to the protection and assistance for victims. In this case, the victim is a primary source of 
information in preparing the report of psychosocial assessment for the aggressor.
Keywords: probation, psychosocial assessment, criminologic risk factors, victimal behaviour, therapy aggressor, victim 
protection.

1 Introduction. Psychosocial Assessment in probation

Since ancient times people asked about criminal acts, especially those done with violence, 
pointing out various explicative theories that gives matter to criminology and, lately, to 
aggressology as distinctive part besides victimology. Hereby, aggressology studies the cause and 
the way of producing the aggressive act under the matter of conception, execution and enduring 
the moral and physical consequences. In other words, aggressology studies the institutionalized 
criminogenic act and the physical, moral and intellectual capacity of the aggressor to do this 
action, the shape of the particular cases of aggression of the constientizate aggression by their 
actors.

The act of aggressiveness is an act of actional or verbal violence, or immediate willfully, made 
by intention or by guilt through which individual or social prejudices are made, with the exception 
of the forms of the „accepted” social aggression (e.g. sportive competitions). Aggression is a 
voluntary act through which the aggressor gives up to the „rational way” of solving the conflict, 
this meaning a willfully „deviation” from the social rule and a „synthesis” of his own biological 
dower. [1]

Correlatively is defined victimology that points out the scientific bases of criminology. Defining 
criminology as a science that studies the act, the actor and the victim, Ioan Alecu Iacobuţă refers 
to victims from the perspective of etiological analysis and also from the anticriminal efficiency 
practice analysis. He round up the causes that determine and the facts that facilitates the act 
of those penal deeds and recommends measures of reeducation of the transgressor and of 
prevention of the transgression. [2]
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The notion of „victim” that sticks between the narrow sense and the large one, depending on 
two factors: the victim and the „victimizer agent”. So, stricto sensu, the victim is „the physical 
person the materially or morally suffered (or under one of the two aspects) because of some 
actions or immobilization willingly criminal of one or more physical persons”. [3] However, 
according to some investigators – for example, the Lebanese criminologist Moussa Prince – 
defining the victim should go beyond the aggressor-victim couple [4] through the aggressor-
victim-community teren. On these lines, the victim risk may be seen from the victimization point 
of view, some responsibility falling on society by preventing it and by protecting the possible 
victims and also from the self-victimization point of view expressed through raised vulnerability, 
defined in the special literature throughout concepts as „victimal incline”, „victimal reception” 
or „victimal susceptibility” [5] etc. Therefore, according to the asserted behavior, the victim 
contributes to it’s own victimization, assuming a role easy to be defined over a complex psycho-
social-juridical evaluation. Special literature defines the „victimal risk” as victim’s provocative 
attitude, unamenable behavior or easiness and unwisdom regarding behavior. [6] To that effect, 
the factors of victimal risk settle into shape regarding haste, facility, vulnerability, opportunity, 
attractiveness or impunity.[7]

The ground of the research from „crime’s sociology” – social causes and conditions that 
generate the criminal act [8]– and from criminology and victimology fits in with the objectives 
of the modern probation and restorative justice [9] systems as follows:

•	 the need of the individual and public security into community;
•	 preventing crime;
•	 assuring an adequate treatment not only to those that commit such deeds, but also to 

their victims in the sense of the rehabilitation justice;
•	 making the ethical-juridical norms suitable to the changes from the economic, cultural or 

social system as a whole.

The idea of probation emerge with the evolution of some current and theories from sociology 
of deviance and criminology, that carries some changes in the philosophy of the penal justice. 
Probation aligns in the modern conceptions of applying the social reaction models, standing as a 
specific sanction of the curative model. [10]

In the modern times probation is defined as „part of the penal justice complex“, this being 
„an penal justice institution whose function in the system is being decided by the government 
and whose activities are determined directly by the governmental politics (…). The function of 
the probation is being defined especially in the terms of the possible probation to protect the 
public throughout activities that sanctions and controls the transgressor”. [11] This definition is 
a healthy model that underlies a modern probation system in Romania, underlying the policies, 
strategies and acting directions at a local and national level.

The psychosocial evaluation on probation is a continuous complex process of evaluation and 
reevaluation of the beneficiaries on one hand – depending on their procedural penal stage it can 
take the shape of the presentential psychosocial evaluation or of the post sentential psychosocial 
evaluation and, on the other hand, the shape of intervention (supervision and assistance). [12] 
From the assistance procedure point of view the primary evaluation, the intermediary evaluation 
(along the intervention and the monitoring stage) and the final evaluation (along with ending the 
assistance process) shape as stages.

Probation gives great importance to the etiology of the crime act from the clinical analysis 
point of view, longitudinal on the increase axis: past behavior – present behavior – consequences. 
Therefore, in the primary evaluation relevant information about the person, the deed and the 
socio-economic cultural context gather, information that shapes the protective factors, the risk 
factors and the crime needs. The plurifactorial approach of the cause of the crime act takes into 
account the possibilities of controlling crime that is done first of all through some bio-psycho-
socio-economic mechanisms. [13] This is the premise where probation starts in defining the 
concrete approaching ways regarding the risk-need evaluation on the ground of some static and 
dynamic indicators, taking into account „individual liberty dimension” according to „the danger 
for the public”, „rehabilitation” being the final scope. [14]

Regarding the risk evaluation under the three forms – the risk of committing more crimes, the 
risk of self-injury and the risk for public security – the probation services practice sets off some 
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problems and ethical dilemmas [15] such as:
•	 the subjectivity of the clinical evaluation correlated with the inexistency of a validated 

instrument to measure the relapse actuarial rate;
•	 the opportunity of estimating the risk in a presentential evaluation, arguing that presentantial 

evaluation contributes to the supervising plan under the angle of the risk, needs and difficulties 
evaluation of the person to be supervised into community. Taking into account the static and 
dynamic psycho-social factors that affects the general behavior, meaning the inhibitory or 
the precipitated factors of the crime behavior, some probation services estimate the risk in 
the presentential evaluating paper for the prosecutor and the court, anticipating the more 
active role of probation in this stage.

From the perspective of changes in criminal law and special legislation from probation area 
or related areas, are clearly outlined the prospects for extending the area of intervention in the 
system of probation, referring to the three basic tasks: psychosocial evaluation, supervision in 
the community; assistance and counseling. I will continue to address, in light of these legislative 
changes [16], reflected in the special literature of date recent, the main assistance activities in 
the field of probation.

In this sense, from observation supported by the evolution of practice in that field, on 
the one hand, two of the types of activities characteristic to probation, the assessment and 
psychosocial support and counseling, are regulated separately, with little explicit elements of 
continuity; however, what the law calls the „assistance and counseling” is covered in a general 
and gap manner. Therefore, I propose a new approach, „unitary”, which reflects the continuity of 
assistance, including assessment of the specific type of activity in circuit assistance. As a result 
of this cyclical approach, according to the criminal procedural step in which the beneficiaries 
probational service are, it shows two arms of basic psychosocial assistance in probation: namely 
penal psychosocial assistance and psychosocial support post-criminal. [17]

As a legislative trend shows, in the two main branches assistance, there are types of common 
tasks – psychosocial assessment; counseling aggressor and therapy aggressor; community 
programs – but also specific activities such as: estimating actuarial risk and risk management, 
planning execution of community sanctions; victim’s assistance and protection; mediation 
between victim and aggressor or assisting people with special problems (substance abuse and 
mental health problems). At the same time it notes a consideration of assistance activities in 
the presentence and convict or enforceable stage – criminal psychosocial support – to the post-
executory phase, which produces a decrease in those activities that shape psychosocial post-
criminal support.

2 The therapy of the aggressor and the victim protection

The therapy of the aggressor is a type of activity falling within the jurisdiction of probation, 
programs aiming advisers’ specialization running for this, both nationally and locally in the 
system of probation. I believe that this type of activity represents a first step towards expanding 
intervention of the probation services to assist and protect victims and to the aggressor-victim 
mediation aspect confirmed by the law on the protection of the victim (2004) and by the law of 
mediation in criminal jurisdiction (2006).

The law regarding the protection of victims – this law was repealed with criminal law reform in 
Romania, 2013 – have been empowers probation services to ensure victims of certain categories 
of offenses, „any form of psychosocial support” to meet their needs and difficulties, leaving the 
service freedom to develop practice in this regard.

 As such, having regard to the attempt by the introduction of victim in the assistance circuit, 
described above, and requests from the prosecutor and the courts to prepare assessment reports 
for victims, I believe that the phrase „other forms of assistance to victims of crime,” referred to 
in the special law, primarily aimed psychosocial assessment of victim assistance as a first step.

Next, I will illustrate by an assessment conducted for the assailant to identify risk factors 
and criminological needs with reference to the risk of the victim and also protective factors that 
contribute to the construction plan for assistance aggressor – perspective of social reintegration 
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– and to the protection and assistance for victims. In this case, the victim is a primary source of 
information in preparing the report of psychosocial assessment for the aggressor.

3 Highlights for risk estimation victim in the report assessment for 
aggressor

Psychosocial assessment was made for a young man, aged 19, indictee (along with two other 
young people) in a criminal case for committing the crime of „rape and sexual perversion”. The 
young man is being investigated in remand prison in the place of residence. Sources of information 
used refer in particular to that young man, his parents, the victim and family members, and the 
assessments made for two other defendants in the criminal case.

3.1 Family structure, location and socio-economic situation 

The young man lives with his family in an apartment consisting of three rooms, personal 
property. The young man’s mother, aged 42 years, graduated class of ten, being employed on 
probation as a chef, but now to achieve a came, after a long period of time being a housewife; 
young man’s father, aged 48 years, high school education and vocational school, working as a 
supervisor, with a monthly income above average wage in the economy; young man’s sister, 
aged 12 years, is a pupil in the 7th grade; young man’s brother, aged 20 years, graduated a 
vocational school, without occupation, is currently in preventive arrest in the same prison as the 
assailant in this question. Family situation is „satisfactory” and in this sense, the young man’s 
father makes additional efforts, given the lack of professional commitment to active members of 
the family. Poor family incomes are supplemented by agricultural products made in the household 
of the maternal grandparents who live in rural areas.

3.2 Social and family environment

As regards the relations within the family, they are described as relatively balanced, on the 
ground of short argues on „shortcomings” between the young man’s parents. He says that in general 
„is better with my dad and brother, as discussed with them more often and helping each other”, also 
believes that although his mother is very „careful”, „she picks on him” because she often reprehends 
him, for instance, when he delays home. The father says that his wife „hide many times against his 
wife the boys’ larks”, admitting the possibility that they „should have fun in ways they do not know”.  
 Parents consider that their son is a „diligent and obedient boy” – „I hear the good word” 
relates us the young man, but his mother admits that the obedience could be false – „I do not 
know what they were doing behind me”. Regarding the young man’s entourage, it remains 
unknown to parents, who could name just another young, who used to visit them sometimes 
and to stay overnight in their home. About this, the father states that this „does not show him 
trust”. Regarding relations with the young people of the opposite sex, the father can not make 
any indication, and the mother believes that „her son has never done with girls”, however, 
considering that „in addition to boys and girls are bad also” and that, in this respect, it is 
„disaster in the neighborhood”.

By default, the parents of the young man minimize the seriousness of acts committed by their 
children, the father of ignorance, and the mother of increased tolerance. In this regard, it notes 
a contradiction regarding the presence or absence of the mother from home during the facts that 
were happening in the family’s home; if he expressly mentions the presence of his mother in the 
home, the mother states that „she does not exactly remember”, and father after stating that his 
wife „was gone in country for picking grapes”, returns indicating that „he does not know for sure 
because in that period was in the hospital”.

3.3 Entourage, leisure and community environment

Regarding leisure time, the young man has had a negative trend since around the age of 
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12 when he left school. If first young spent most of the time in the country, at his maternal 
grandparents (especially in the agricultural season), then, after 16 years of age, the young man 
began to spend more time in the city, with the „friends in the neighborhood”. The main concern 
was their attendance of the discos and Internet rooms prevailing „funny” activities predominantly 
playful. Also, he used to haunt groups of young and/ or children who practiced „group sex”. 
In this sense, he says that at present „does not have a girlfriend, however, used to maintain 
constant intercourse alone or in groups”, whenever an opportunity showed up (with a frequency 
of about once every two weeks). Within these groups, the young man used to consume alcohol, 
confirmed the appearance by him and his father.

From this point of view is to be mentioned the perception of the community members 
alleging „danger” posed by „the cliques that rarely used physical violence”, pressures based on 
intimidation in the psychosocial intimidation - rumors, blaming, indirect threats. According to the 
victim’s family members and some neighbors there are currently possible victims of the groups 
cited above but „the fear, is silent”, in the neighborhood but that „for fear, keep silence”.

3.4 The school and professional background

The young has attended the primary school which he abandoned since the age of 12, when 
repeat the 5th grade, after he repeated already the 2nd grade. He showed an apparent unconcern 
to the school, school drop-outs decision-taking without a single take into account the advice 
of parents, invoking the pretext of health (strabismus). Subsequent intention was that young 
to professionally engage. In this respect, aged around 16 years old, the young started to work 
sporadically in various fields (construction, household activities etc.). It can be seen in the young 
poignancy a tendency to give up constructive activities in which he initially involves, such as 
school or sport („it does not make sense to learn or to do something...”).

3.5 The criminal past 

The young man was involved in an altercation in the neighborhood along with his brother and 
another young man, as that was contraventional punishable with a fine for disturbing the public 
peace.

3.6 Aggressor’s behavior before and after committing the crime

Among the issues that have influenced the young man’s criminal conduct is remarked the 
inorganizable lifestyle referring just to the sex life. According to the young man’s says, he 
started his sex life at the age of 14 years, during which, at the invitation of adults, has did for the 
first time sex with a prostitute. This moment marks the practical development of young man’s 
sexual life, not missing any opportunity to do sex alone or in groups.

The young man states that it has not happened ever to maintain sexual relationships without 
agreement (sometimes paid), showing that he has a unique style to attract women. He also 
states that the young members of the group of guys provided by the partners’ agreement 
without ever being used physical force, but only means of seduction to attract women.

At present, the young man shows himself obvious discontent about the fact that he is in 
detention, considering that the deed was not a rape (in view of constant practice until now) as 
for failing to plead guilty.

3.7 Precipitating factors or risk factors of criminal behavior

According to the young man and other sources of information the basis of the accomplishment 
of the deed there is a number of factors due to conjunction which refer mainly to negative 
entourage, alcohol and possibly the drug, physical attraction to the victims and the style life 
of the participants in the crime.The sources interviewed confirmed that, initially, the idea of 
committing the offense came from another young man (known person in the community with a 
delinquent conduct), which he knew one of the victims. The same source relates that this person 
shares the scenario of one of the other two defendants who takes the initiative and the idea of 
committing criminal acts later.
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As far as it assessed the young man, he denies any intent or premeditation in the group, 
implicitly confirms the agreement but its participation in some of the facts that incriminate him. 
Thus, if in a first phase, the young man declares that the intention has met other participants, 
which coincides with the initial perception of the victims, in the second phase, the young man 
expresses his consent being informed when the others’ intention becomes evident (to maintain 
a sexual relationship with the victim), confirmed by victim („I realized the danger too late. I 
was already on the field”). The young man acknowledges that he has maintained normal sexual 
relationship with one of the victims for 20 (twenty) minutes, but consistently denies the abuse 
and sexual perversion and participation in subsequent facts, including the second victim.

Thus, the young man bring an active criminal role in all stages of crime, understood both by 
express or tacit agreement of the intentions of others defendants, as well as that he maintained 
a sexual relationship with the victim. The role actively pursued in the committing of the 
offense becomes pregnant in circumstances in which the young defendant has shown criminal 
perseverance, even when the abuse on the victim became evident (in close relation with the 
response of the victim).

It is noted that the young defendant denies criminal nature of the relationship with the first 
victim (this would be manifested „friendly”), and any involvement in the case of the second victims. 
However, these allegations flagrant contrast with the victim’s says, which he characterized the 
young man when committing the crime as anxious, angry, verbally and physically aggressive 
(spoke pornographic), the other two keeping him in check.

According to the young man and other sources shows that the underlying motivation of crime 
is the need to satisfy the sexual need due to age, plus the need for fun, for sensational. Sexual 
needs, in this way, are a practical lifestyle of the young man, who finds resources in the near 
surroundings. But what gives a strong aspect of his criminal conduct, is the wrong interpretation, 
in a first phase, of the victim’s behavior, who is seen as a regular carelessly („bad girl”) partner 
and then ignoring, not taking into account any reaction from the victim, who continually tries 
to improve the situation, especially against another participant in the crime („I pray, I implore, 
appeal to human emotions... I was different than they thought ... they have seen nothing to 
me”).

4 The factors that affect or may affect the general conduct – attitudes 
and criminal behaviors – of the person assessed

Given the issues noted above, the positive factors that influence the general conduct of the 
young man, remember: socio-emotional support from family; lack of aggressive behavior within 
the family; involvement in constructive activities (household work and various unqualified); 
expressions of interest for the practice of sports.

Among the negative factors or risk factors to affecting the conduct of the young man noted: 
•	 predisposition to aggression and violence many times manifested in the group of peers and 

emphasized on the background of alcohol consumption;
•	  difficulties encountered by parents in the exercise of authority by the loss of control over 

the young;
•	  promotion of inefficient educational models by parents;
•	  early school abandon correlated with lack of motivation for further studies or to obtain a 

professional qualification;
•	 great suggestibility correlated with attendance of a negative entourage;
•	 inorganizable Lifestyle, thinking marked by prejudices and lack of respect for the people of 

the opposite sex.
Given the factors reviewed above, it can be estimated an increased risk of committing crimes 

and an increased risk to public safety. In the context of facilitating the favorable factors of 
criminal conduct, it can be rated a medium risk to commit crimes of the same kind.

5 Conclusions. Prospects of social reintegration of the person 
assessed

Analyzing the psychosocial situation presented above, there is to be noticed a number of 
factors agreeable to commit crimes of violence against the person, in particular sexual abuse. 
Among these factors is highlighted on the one hand those related to personal characteristics, 
such as discriminatory attitudes and prejudices against female persons, and on the other hand, 
socio-cultural context with reference to educational family model, entourage and negative 
subculture of the neighborhood.
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In this context consider that, in order to reduce the risk of committing crimes of the same kind 
and public security, a special psychosocial intervention is to be considered, with the following 
priority issues:

•	 sex education aimed at first-behavioral changes in attitudes toward the opposite sex by 
offering alternative models of relationship;

•	 therapy of the aggressor and victim-aggressor mediation with a focus on understanding 
the perspective of victim and the development of empathy towards this;

•	  mediating the young’s relationship with his family members and with victim’s family;
•	  motivating the young to continue their studies in parallel with involvement in constructive 

activities to guide his positive actions;
•	 targeting young to practice their favorite sports.

To achieve these objectives severe supervisory of the young is needed through an institution 
empowered to: separate the young’s negative entourage; control the consumption of alcohol 
testing and possible drug consumption.
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Abstract

The legislative framework created by the entry into force of Law no. 286/2009 on the New 
Romanian Criminal Code has led to a radical change of view regarding the sanctioning regime 
applicable to criminal responsible juveniles: the previous sanctioning regime, which was a dual 
one, based primarily on educational measures and secondly on reduced punishments, was 
replaced by a uniform regime, focused exclusively on educational measures.

Issues arising from the entry into force on the 1st of February 2014 of the New Romanian 
Criminal Code in relation with the reiteration of criminal behavior in case of minors with criminal 
capacity are multiple: the question of transitional criminal law – what happens in cases where 
a minor, convicted under the previous Criminal Code to a penalty, commits a new crime under 
the new Criminal Code for which it can only be applied an educational measure? How will the 
criminal sanction be individualized in a situation as such? What does the New Criminal Code 
provide in matter of juvenile recidivism? How can we fill the provisions of the New Criminal Code 
with those of the Law no. 187/2012 on the implementation of the Criminal code in this regard? 
What happens if a minor has committed an offense and then, he/she repeats this behavior after 
the age of 18? How shall we individualize the criminal sanction in such a situation? Here are just 
some of the points of interest that this article aims to analyze.

Keywords: minor, educational measures, restrictive measures, law, criminal capacity.

1 General aspects regarding the criminal liability of the minors under 
the New Romanian Criminal Code

The New Romanian Criminal Code - Law no. 286/2009 (NRCC) provides a unique and 
single sanctioning regime applicable to juvenile delinquents (minors over 16 years or, by way 
of exception, over 14 years if acted with discernment when committing the offense) focused 
exclusively on non-custodial or custodial educational measures. Non-custodial educational 
measures are: civic traineeship; supervision; curfew on weekend; assistance on a daily basis. 
Custodial educational measures are confinement in an educational centre and confinement in a 
detention center.

Related to the minor’s bio and mental state, imprisonment, provided by the previous Criminal 
Code, even if with halved limits, appeared to be less suitable for achieving the purpose of criminal 
law in relation to juvenile offenders. [1] These offenders would require not a re-education, 
meaning a recovery of prior learning, but in fact an initial education with appropriate means. 
Moreover, by executing the sentence in a prison, the fragile psyche of the minor is damaged 
due to harsh detention regime and thus condemned to the negative influence of other convicts. 
In those circumstances, the NRCC legislature’s change of vision appears to be welcomed. By 
creating a sanctioning system different from adults, with specific measures, adapted to specific 
physical, mental and moral features of minor offenders, the Romanian legislature has created 
an effective tool in achieving the purpose of criminal law and successful social reintegration of 
this special category of offenders. The purpose of such provisions is lengthy, respectively, after 
the execution of educational measures applied by the court, the minor will succeed (at least 
theoretically) to avoid future antisocial behaviors and become a good citizen.
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In order to effectively achieve its primary educational purpose, in order to be the most 
appropriate and to succesfully model the minor’s personality and his/her future conduct, 
the seised court shall require the Probation Service to draft a report also including justified 
recommendations on the nature and duration of social reintegration programs that the juvenile 
should follow, as well as any other obligations imposed on a juvenile by the Court. The compliance 
assessment report or the enforcement of educational measures and imposed obligations shall 
be prepared by the Probation Service in all cases in which the court orders the educational 
measure or the change or cessation of fulfilment of the imposed obligations, except as provided 
in Art. 126 NRCC, when such report shall be drafted by the educational or detention centre. 
(ART. 126 NRCC Replacement of the penalty service regime: If, during the service of a custodial 
educational measure, an interned person who has turned 18 demonstrated conduct that has 
a negative impact on, or prevents the recovery or reintegration of other interned persons, the 
Court may order the service of the rest of the educational measure in prison).

Also, when choosing and individualizing the most appropriate educational measure for the 
juvenile, the court must take into account the general criteria of individualisation provided by 
art. 74 NRCC, which are the same both for the adults and minors, criteria that generally refer to 
the concrete perill of the offense and dangerousness of the offender. On the other hand the court 
must focus primarily on the application with priority of an educational non-custodial measure. 
The direct application of a custodial measure can only happen in the following cases:

a) the juvenile committed another offense for which an educational measure was taken and 
served or the service of which started before the commission of the offense for which the 
juvenile is subject to trial;

b) the penalty required by law for the committed offense is a term of imprisonment of 7 
years or more, or life imprisonment.

These levers ensure that the modeling of the subsequent behavior of juvenile delinquents will 
be achieved gradually, initially by milder measures and only in special cases by more drastic 
measures which consist in a deprivation of freedom. [5]

In addition, educational measures imposed on juvenile offenders, regardless of their type, 
custodial or non-custodial, do not entail prohibitions, loss of rights or incapacities, and therefore 
can not cause existence of repeat offense.

In terms of NRCC, in case of multiple offenses committed while underage, a single educational 
measure, non-custodial or custodial, is ordered for all offenses, by observing the general criteria 
under art. 74 indicated above. And in such a situation, a custodial educational measure should 
be an exception, while the non-custodial educational mesures are to be applied with priority and 
should constitute the rule.

2 The question of transitional criminal law. What happens if the 
criminal deed has been committed under the RCC 1968 and the 
NRCC entered into force during the trial?

It is obvious that the provisions of NRCC on the juvenile delinquents’ sanctioning regime are 
more favorable criminal law provisions in opposition with 1968 RCC provisions on imposition 
of a sentence, even if reduced in comparison with adults. However, certain provisions on the 
enforcement of sentences applicable to the minors provided by 1968 RCC - such as conditional 
suspension of service of a sentence and suspension of service of a sentence under supervision 
or under control are indicated even by the legislator as more favorable in opposition with the 
provisions of NRCC on custodial educational measures, Law no. 187/2012 establishing clear 
rules on more favorable criminal law in these transient situations.

3 How can we fill the provisions of the New Criminal Code with those 
of the Law no. 187/2012 on the implementation of the Criminal 
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code in this regard?

Law no. 187/2012 on the implementation of the Penal Code provides in the Chapter IV - Special 
provisions regarding the sanctioning regime applicable to minors - articles 17-22 - solutions to 
situations arising from the entry into force of the New Criminal Code in relation to juvenile 
offenders’ sanctioning regime. Thus, in cases where, at the time of entry into force of NRCC, it 
has not yet been applied a final sentence of a minor (situation under Art. 5 NRCC - Use of the 
more favorable criminal law until final judgment in a case), conditional suspension of service 
of a sentence, extent under the RCC 1969, is considered more favorable than an custodial 
educational measure under the penal Code (art. 17 of the LICC). This suspended sentence is a 
mean of individualization of serving the punishment that entails leaving the de facto freedom of 
the minor, while a custodial educational measure under provisions of NRCC requires deprivation 
of freedom.[3]

The educational measure of supervised freedom imposed under the RCC 1969 (which is a non-
custodial one) is served under the provisions thereof, because it is a milder measure no longer 
provided by the NRCC. If the educational measure of supervised freedom is revoked after entry 
into force of the CP for any reason other than committing an offense, the measure of supervised 
freedom is replaced by the confinement in an educational center for a period of one year. If the 
educational measure of supervised freedom is revoked for committing a new offense, the court 
shall order, taking into account the social perill of the offense, a custodial educational measure 
provided by NRCC (art. 18 LICC). The educational measure of confinement in an rehabilitation 
center ordered under the RCC 1969 is replaced by the educational measure of confinement 
into an educational center for a period equal to the time remaining at the moment of the final 
decision by which the measure was ordered and until the person in question is 18, but not more 
than 3 years (art. 19 LICC). Based on art. 20 LICC, the fine applied for offenses committed by 
a juvenile under the RCC 1969 and not entirely served until the entry into force of the NRCC is 
replaced by the educational measure of curfew on weekend, taking into account the part of the 
fine already paied.

According to art. 21 LICC, the executable imprisonment, imposed under the RCC 1969 for 
offenses committed during minority, is replaced by the educational measure of confinement in a 
detention center for a period equal to the duration of the imprisonment. Imprisonment exceeding 
20 years, applied for crimes committed during minority, will be replaced by confinement in a 
detention center for a period of 15 years, the maximum duration of this custodial educational 
measure under the provisions of NRCC.

The suspension of service of a sentence applied under the RCC 1969 for offenses committed 
by a juvenile is maintained after the entry into force of the NRCC. If the suspension of a sentence 
of inprisonment is revoked for reasons other than committing a new offense, the imprisonment 
is replaced by the educational measure of confinement in an educational center for a period 
equal to the duration of the suspended sentence, but no more than 3 years. If the suspension of 
a sentence of fine is revoked, the fine will be replaced by the educational measure of curfew on 
weekend for a period of 6 weeks.

4 What happens if a minor has committed an offense and then, 
he/she repeats this behavior after the age of 18? How shall we 
individualize the criminal sanction in such a situation?

Art. 129 al. 2 and 3 NRCC is governing the sanctioning regime of the minor in the event 
of multiple offenses in the case of one of the offenses was committed during minority (with 
discernment) and other/others were committed after the age of 18, and there is no final 
conviction, but all were committed after the entry into force of the NCP. Thus, in case of multiple 
offenses committed while underage, a single educational measure is ordered for all offenses by 
observing the general individualisation criteria under art. 74 NRCC.

In case of two offenses, one of which is committed while underage and the other one after 
having turned 18, an educational measure shall be ordered for the offense committed while 
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underage and a penalty shall be ordered for the offense committed after having turned 18, and 
then:

a) in case of non-custodial educational measures, only the penalty shall be served;

b) in case of custodial educational measures, if the penalty is imprisonment, the imprisonment 
shall apply and shall be extended by at least one-fourth of the duration of the educational 
measure or of the remaining educational measure still to be served at the date of the offense 
committed after having turned 18; the penalty ordered may not be subject to postponement 
of penalty enforcement or to suspension of service of a sentence under supervision.

c) if the penalty ordered for an offense committed after having turned 18 is life imprisonment, 
only this penalty shall be served;

d) in case of custodial educational measure ordered, and if the penalty consists of a fine, the 
educational measure shall be served, and its duration shall be extended by no more than 
six months, by observing the maximum term provided by law for such measure.( Art. 129 
par. (2) NRCC.)

In case two or more multiple offenses are committed after having turned 18, the rules on 
multiple offenses shall apply first and then the stipulations under par. (2) art. 129 presented 
above shall be applied. [4]

Analyzing these situations we observe that the legislature adopted the mala sanctio rule, 
following that the person who turned 18 to effectively serve the most drastic penalty or measure, 
which may be even increased, as we noted. In the situation covered by letter a, we note that 
the legislature does not distinguish between types of penalties - imprisonment or a fine – so 
it is not taken into account the situation that the person may have just turned 18 and has no 
assets or a workplace in order to pay the fine. But considering the new ways for serving the 
fine penalty- by serving days of community service (with the consent of the person concerned) 
or transforming days of fine in days in jail, we note that the convicted person is practically and 
fatally exposed, if not willing or unable to serve community service, to the adverse influences 
of the prison environment. More so, if the penalty ordered is imprisonment. So the legislator 
did not take into account the specific features of these offenders who commit their first offenses 
due to educational deficiencies and harmful influences of the environment in which they lived 
and developed. Basically the chances for social rehabilitation of these offenders are almost 
zero. In the situation covered by the letter b, if a custodial educational measure is ordered 
while the punisment for the offense comited over 18 is inprisonment, the person shall serve 
inprisonment, which increases with a duration equal to at least a quarter of the duration of 
the educational measure or the rest of it. What is the limit of minimum a quarter? How far you 
can go with its increase? The only limit is the general maximum provided by the criminal code 
in case of imprisonment, ie 30 years. We can imagine situations in which the court orderd the 
educational measure of confinement in a detention center during its maximum - 15 years, and 
for the offense committed as a major the punishment of 20 years in prison. In such a situation, 
since the law establishes only a minimum, and not a maximum limit for increase, the court may 
increase the duration of imprisonment with the duration of confinement, resulting that in this 
case the duration of inprisonment could exceed the general maximum of imprisonment provided 
by the law with 5 years! Obviously, the general maximum serves as the final limit for any 
increase. How to reconcile this situation with the rule established by art. 133 NRCC which states 
that educational measures do not entail prohibitions, loss of rights or incapacities? Moreover, 
according to par. 5 of art. 129, in this case the imprisonment ordered may not be postponed or 
suspended under probation. We ask ourselves why the legislator has created such a disadvantage 
for the major who had the misfortune to commit an offense during minority period, in opposition 
with the major who had “the opportunity” to commit all offenses after he turned 18? We truly 
believe that this provision is unconstitutional, constituting a violation of the principle of equality 
of citizens before the law, being unjust and absurd! Also this provision can not be reconciled with 
the same rule established by art. 133 and set out above. In the situation regulated by letter c, 
if the sentence imposed for the last offense is life imprisonment, the convict will execute only 
this penalty. In our opinion this is another legal provision that ignores the specific development 
of the minor’s conduct. It is obvious that his/her conduct is due to the educational and social 
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gaps, as well as to the negative influences of the environment and social groups, all contributing 
to the reiteration of the criminal behaviour. Applying this mala sanctio rule undifferentiated, the 
legislator condemns the person completely and attaches the stigma of criminal conviction and 
failure to adapt. Even if in case of life imprisonment there is the possibility of conditional release, 
or the replacement with imprisonment at its maximum limit, we believe that these institutions 
aimed to reward the correction of individual conduct, will occur too late, in a stage of age when 
the formation of personality and contouring the socially desirable behaviour is slowing. In such 
a case, the convict has little chance of social reintegration. Finally, in the latter case, regulated 
by letter d, if the educational measure is custodial and the punishment for the last offense is 
a fine, the convict will serve the educational measure, the duration of which shall be increased 
by no more than 6 months without exceeding the maximum limit provided by law for this 
measure. At a first glance there is a return of the legislature to the educational measures. On 
a closer analysis, however, we note that the legislator establishes the same mala sanctio rule 
since it is an educational measure presuming the deprivation of liberty, a custodial one, one to 
be percepted by a person in comparison with the fine penalty as more serious. But we salute 
the limit imposed for increasing the duration of these educational measures at its maximum (3 
years in case of confinement in an educational center / 5 years for confinement in a detention 
center for an offense for which the law provides imprisonment under 20 years / 15 years in 
case of extremely serious offenses) with the additional 6 months. We note that the provisions 
regulating multiple offenses in the particular situation presented above, do not satisfy the aim of 
social reintegration of the juvenile perpetrators and they are not likely to effectively contribute 
to a re-training, re-adaptation, re-integration of those of which criminal conduct is reiterated 
after they turn 18, due to the harmful social influences and educational gaps recorded during 
their development as minors.

5 Conclusions

The sanctioning system provided for juvenile delinquents by NRCC is a system that has 
numerous advantages and in particular the merit to take into account on one hand the specificity 
of this category of offenders. On the other hand it emphasizes the educational component, with 
the aim of correcting antisocial behavior and configuring a healthy individual value system. In 
other news, however, if the reiteration of a person’s criminal behavior takes place after the 
age of 18, the legal solution provided by art. 129 par. 2 and 3 NRCC is not, in our opinion, so 
effective, fatally condemning the minor to fail because of the mala sanctio rule, incomprehensible 
and unacceptable in case of juveniles who persist in their criminal conduct after turning 18. 
We believe that instead of this mala sanctio rule, the Romanian legislator ought to choose 
other more appropriate measures, such as community service, waiver of sentence enforcement, 
postponement of penalty enforcement or other measures as such. Our conclusions point to greet 
the option of the Romanian legislator regarding the imposition of a sanctioning regime focused 
exclusively on educational measures, but to criticise the provizions regulating the reiteration of 
the criminal conduct by a person after turning 18, in the sense explained.
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Abstract

The overall objective of the research is to investigate the process and issues of social inclusion 
of children in residential centres of Bihor County, in view of the need to optimize inclusive 
social action in the public and the private sphere. The problems waiting for support and urgent 
solutions are the following: behavioral disorders, addiction, abandonment in hospitals, school 
abandonment, neglect, abuse, domestic violence, poor parenting skills in many natural families. 
The social science of restorative practices offers a common point for theory, research and practice 
in diverse fields such as education, counseling, criminal justice, social work and organizational 
management. In order to achieve this, the research is discussing the following dimensions: 
living conditions of children in homes and residential centres; ways of accommodating the family 
circumstances; educational conditions and opportunities; demographic data; family relations, 
social relations of leisure time; the relationship between values, satisfaction and life vision. 
The research is based on a survey on young people aged 14-18 who live in children’s homes 
and residential centres. The research sample was selected so as to have the opportunity to 
compare the conditions of two different types of institutions, public and private. While there are 
still significant differences, the research found, in both type of settings, a clear improvement of 
the situation of the children, mainly due to the efforts of child care institutions to accommodate 
family circumstances and to cooperate more effectively with the educational sector.

Keywords: child protection, neglect, restorative practices, public and private sector, Bihor County.

1. Background and Research Methodology

Ensuring basic social services is one of the primary responsibilities of government. Contracting 
services with non-profit agencies is appropriate when the service, not the profit appears as the 
ultimate goal. [1] In the same time, private market is a tool to increase the quality of services. A 
market for social services, which would enable several private providers of such services, would 
not only lower the costs involved in these services, but contribute to their qualitative increase 
as well. In recent decades, communities have developed programs which not only demonstrated 
innovativeness, but also a great capacity to mobilize local resources and community.

It is no coincidence that research on public - private partnerships and NGO-s experienced a 
rapid scale growth, some of the approaches being important themes of social innovation. [1] 
An analysis of institutions requires an integrated approach to all the elements, the existing 
regulations in society, values, principles, rules promoted and routines. [4]

Based on the considerations mentioned above, the objective of this study is to investigate the 
ways to optimize child protection services in Bihor County in the context of available resources.
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Number of beneficiaries in public-private protection system (Bihor county)

Figure 1. Percentage share of children / youth in public-private protection system - data of sociological 
inquiry - source DGASPC Bihor [7]

Tabel 1. Regarding the types of abuse in Bihor county situation is as follows

Type of 
abuse

2007 2008 2009 2010 2011 2012 2013 2014 2015

physical 
abuse

26 27 47 37 44 50 52 45 36

emotional 
abuse

15 18 26 13 17 28 23 24 25

sexual 
abuse

4 3 10 16 3 13 10 14 7

neglect 98 108 164 182 156 157 90 180 152

exploita-
tion

2 - - - 9 1 7 2 -

other situa-
tions *

- 34 42 18 17 4 17 29 28

Total 145 190 289 266 246 253 199 294 248

*behavioral disorders, suicide attempts, running away, truancy, school dropout

Source: DGASPC Bihor

The research is based on qualitative methodology, using the results of a survey on young 
people aged 14 - 18 in children’s homes and residential centres. The research sample includes 
both public and private institutions, so as to have the opportunity to compare the conditions 
existing in the two sectors.

The questionnaire used in the survey was self-administered. A total of 160 questionnaires 
were distributed, 152 were returned, of which 148 were evaluable. During the empirical analysis 
the following characteristics have been surveyed: living conditions of children in homes and 
residential centres; ways of accommodating the family circumstances; educational conditions 
and opportunities; demographic data; family relations, social relations during leisure time; 
the relationship between values, objective and subjective dimensions of quality of life and 
opportunities for improvement; the system of social services and the educational, occupational, 
family and community inclusion; effects of abuse/violence on children, accessibility and efficiency 
of services; community life characteristics.
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The aim of restorative practices is to develop community and to manage conflict and 
tensions by repairing harm and building relationships. This statement identifies both proactive 
(building relationships and developing community) and reactive (repairing harm and restoring 
relationships) approaches. Organizations and services that only use the reactive without building 
the social capital beforehand are less successful than those that also employ the proactive [8]. 
Qualitative data analysis was done by content analysis method. Quantitative data were analysed 
by descriptive and inferential statistics specific processes.

Tabel 2. Distribution of children according to age and type of abuse is present in the following table:

Age group / 
type of abuse

0 - 1
age

1 – 2 
age

3 – 6 
age

7 – 9 
age

10 – 13 
age

14 – 17 
age

>17 
age

Total

emotional 
abuse

- 1 8 5 4 4 3 25

physical 
abuse

- 2 6 7 6 10 5 36

sexual abuse - - - - 3 4 - 7
Neglect 17 23 39 29 30 11 3 152
Other situa-
tions *

- - 1 2 7 16 2 28

Total 17 26 54 43 50 45 11 248

* behavioral disorders, suicide attempts, running away, truancy, school dropout, source DGASPC Bihor

2. Residential conditions and relationships

The research results show that conditions of children in need of care placement exhibit 
significant differences in different periods of time. The analysis identified those dimensions 
experienced by children as reflecting clear improvement of the situation. Today there are more 
children living in apartment homes as in children’s homes. Moreover, children homes sought to 
create smaller class sizes. The new institutions, youth centres and protected homes created in 
recent years also contributed to the improving of children’ situation. Compared to the previous 
years, the special aftercare homes, in particular, are endowed with much more advanced function 
facilities.

My first hypothesis was that children’s centres and residential homes run by foundations have 
children living in richer social connections than their counterparts living in children’s homes. 
This assumption is only partly justified. Based on the obtained data, children living in both types 
of institutions have rich social relationships. The number of children who have three or more 
friends is larger among the residents of the apartment homes. The residents of children’s homes, 
however, spend more time with their friends than their peers living in apartment homes. 85% 
from both the residents of the children’s home and those living in apartment homes have more 
than half of their friends living in other centers. 15% of them spent weekends and holidays with 
families, which helped them to become aware of family life patterns.

Based on the above information, it can be assumed that among the children/young people 
participating in the survey not just their relationships with their brothers/sisters are important, 
but also their relationships with the outside world are very significant. The importance of family 
models and friendship is also justified by the characteristics of the age group included in the 
survey, as relationships with age peers and the significance of family models become magnified 
during adolescent years.

3. Educational inclusion and further studies

l Children’s present and future living conditions are also greatly influenced by their educational 
level. Within the surveyed centres, 100% of children are enrolled in educational institutions.
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Among children living in residential centres there is a higher proportion of those learning 
in secondary vocational schools, while the inhabitants of children’s homes rather go to special 
schools. Four times more inhabitants of apartment homes learn in vocational secondary school, 
compared to their peers living in children’s homes. Depending on different factors, the violent 
behaviour among children may arise from abusive behavior of students and educators and from 
students to educators. For 34% of the children living in institutions, repeating the class is a 
common phenomenon. There is a much lower proportion of students with appropriate grade for 
their age among those living in a children’s home, than among those living in apartment homes. 
The better educational attainment of the pupils living in apartment housing may be related to the 
amount of learning time as well. According to our data, 65% of the apartment homes inhabitants 
spend more time learning than their children’s home counterparts (35%). Young people living in 
the institution don’t even mention school studies in their plans for the future.

4. How abuse/violence is perceived by children

The study highlights the still extremely high frequency in the educational context of emotional 
and verbal abuse behaviours that educators and care staff manifest, on behalf of “educational 
method”. 68% of children say that their teachers react by “quarrel” (high tone, criticism, 
inappropriate words) when they are wrong, while 32% are offended.

These educational practices fall into the category of abusive behaviours with negative 
consequences, both for emotional and educational development of children.

5. Life satisfaction level

The research results confirm that from the inhabitants of housing homes and residential centers 
operated by NGOs 85% are more satisfied with their life conditions, compared to those living in 
children’s centers. 72% of them declared that they can easily talk about their problems to the 
educators. They are more satisfied with the facilities offered by their homes. The quality of life of 
assisted children is strongly influenced by their relationships with the specialists working there 
and with there peers.

The apartment homes residents can easily talk to educators about their problems, but this is 
also true for those living in children’s homes. Before it was thought that in the children’s home, 
because of the larger number, there is less opportunity to discuss the issues, but this was not 
confirmed. Nevertheless, the proportion of fully satisfied one is three times higher among those 
living in apartment homes, compared to the proportion of fully satisfied inhabitants in children’s 
homes.

Concerning leisure time, I assumed that those living in apartment homes spend more time 
taking part in recreational programs compared to their children’s homes counterparts. This 
hypothesis was confirmed only in part. Overall, however, besides participation in sports events, 
our respondents rarely visit cultural institutions. In both types of setting, most of the spare time 
is spent watching television, listening to music and using computer.

Regarding the use of pocket money, it seems that, for the young people living in apartment 
homes, material values are less important than they are for their children’s home peers. The 
proportion of those experimenting alcohol, drugs and smoking is lower in apartment homes 
compared to those living in children’s centre.

6. Conclusions
As the results of the study demonstrate, the overall situation of children living in institutions has 
improved through the changes occurred in recent years. However, the most vulnerable groups 
of children are unable to achieve equality in child protection institutions.

Often the problems of assisted children and young people from the child protection institutions 
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have social roots. This is why, when someone has to look for solutions, they should look for them 
primarily in the social domain. The use of informal restorative practices dramatically reduces the 
need for more time-consuming formal restorative practices. Systematic use of informal restorative 
practices has a cumulative impact and creates what might be described as a restorative milieu — 
an environment that consistently fosters awareness, empathy and responsibility, in a way that is 
likely to prove as being far more effective in achieving social discipline than our current reliance 
on punishment and sanctions. [5]

In this process, the child protection institutions could play a mediating role at most, cooperation 
and dialogue between NGOs and the General Directorates for Social Assistance and Child 
Protection in providing services for children in alternative care.
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Abstract

In the past two years, the number of offenders entering supervision due to a probation order 
had increased rapidly. After the 1rst February 2014, when the New Penal Code came into force, 
the development of regulations regarding the activity of assistance as part of the supervision 
process became possible. But this change took place in a less favourable socio-economically 
context and was not accompanied by a suitable allocation of human and material resources. In 
these circumstances the question that naturally rises is how to social rehabilitate the supervised 
offenders. One possible answer is that the Romanian Probation System needs to re-think the 
intervention strategies of reducing reoffending. This article brings into focus the narrative 
research of desistance and discusses the possibility of the narrative intervention working with 
the offenders’ couple relationship as a path to desistance from crime.

Keywords: Narrative research, narrative criminology, desistance, narrative therapy with couples.

1 Introduction

Traditionally, the beginnings of modern criminology are associated with the interest in 
determining causes of criminal behaviour which is reflected in the approach of finding answers to 
the question „Why do people commit crimes?”. Going through the stage of dynamic criminology 
and the social reaction criminology, post-modern criminology brings to the fore the paradigm 
of social actors of criminality (those who transgress the law, those who apply the law and those 
who participate in the social rehabilitation of offenders). As a distinctive feature of pluralist socio-
legal field, post-modernism puts forward the proximity of concrete ways of life, aspect observed 
by Gunther Teubner in 1997 [1], and in this knowledge framework appears the interest for 
identifying the factors which offer support in abandoning life of crime. This aspect was defined in 
criminology as desistance from crime which focuses on answering to the question „How and why 
people stop committing crimes?”.

Without being the only accepted perspective, the definition of specialists Beth Weaver and 
Fergus McNeill [2] from a specialized dictionary shows that desistance is a set of processes by 
which people cease and sustain cessation of offending behaviour, with or without intervention by 
criminal justice agencies. We note that the definition includes distinction between spontaneous 
and assisted desistance.

Together with the stages of criminology and criminological analysis has evolved from knowledge 
of large-scale studies to knowledge through small-scale studies, from research to the study of 
criminal careers of offenders life experiences.

Review of the literature on desistance show that the change in committing crimes and desistance 
from crime are complex processes that take place over time and in a specific context, not 
singular events, unique, occurring in a definite time. Compared to the characteristics mentioned 
processes of change in committing crimes and desistance from crime, researchers have found 
that it is more useful to study in depth biography of cases of change, but to achieve counts, 
namely interest is not focused on how many people have reached the stage desistance but as 
they go on desistance process. There are authors who believe „… that the deep exploration into 
the life narrative(s) of a single individual can generate at least as much insight into offending as 
getting to know a little bit about 200 or 2000 human beings in a large-scale survey”.[3] Also, 
according to Bryman, the principal difference of qualitative research to quantitative methods is 
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in emphasizing the words rather than numbers.[4]

2 Narrative research. Narrative criminology

A brief review of references on literature regarding narrative research leads us to an initial 
finding that narrative research examines the individual stories of a person by analyzing a person’s 
life stories and exploring the significance of these individual experiences which the person had 
learned. A second finding is that it is based on stories told by people, but can be written stories 
or autobiographies; also documents or images can be analyzed. A third finding is narrative 
research, which has its limitations given by the subjectivity of the interviewee and / or of the 
researcher in the absence of clear procedures. It is a qualitative research method which is not 
interested in the accuracy of the story, but in the experience of the person in his real world.

A good example is of a member of a research team on divorce from 1980 when the research 
team members received a „long story” answer to the question regarding the reasons of separation, 
which they interpreted as a digression from the question.

Later, Riessman understood the gap between standard practice of interviewing in social 
research and the world of human relationships.[5] Subsequently, through narrative analyzes he 
focused on disturbing life events, on personal experiences that had fundamentally transformed 
expected biographies, by studying divorce, chronic deases and infertility.

The desistance study or, specifically, desistance narratives study takes the form of a new 
paradigm of research that the American sociologist Lois Presser calls narrative criminology. 
Presser show that „It adopts a constitutive approach to the relationship between stories and 
crime.”[6] The immediate cause of crime is considered as the narrative itself, rather than events 
and circumstances narrated in the narrative. And further exemplifies: a story of poverty, but 
not poverty itself, is seen as influencing offending patterns and trajectories. We will understand 
from this example that the focal point of research is the story of poverty, and her understanding 
any approach that posits stories as antecedents to crime and other harmful action qualifies as 
narrative criminology.

3 Narrative therapy

Narrative approach was developed during the 1970s and 1980s by therapists Michael White 
of Australia and David Epston of New Zealand, as we have seen around the same period of 
debut narrative research of desistance. The novelty of narrative therapy is that stands in the 
spotlight metaphor narratives largely replacing the system metaphor (the family understood as 
a system). The people bring into therapy personal stories and social stories which control the 
people - the dominant story, a problem-saturated story. In addressing the narrative therapist 
highlights and encourages dominant retelling this story lives. The narrative metaphor focuses 
on the life experience of people and meanings that they give their own experiences and pursues 
broadening the attention of the people „to enable them to consider alternative ways to look at 
themselves and their problems”[7], building an alternative story. Therapy is a process of story 
or re-story the lives and experiences of people who aims to build new stories that offer people 
more options.

Two elements I consider it expedient to retain them here from White and Epston’s contribution 
in narrative intervention. The first is externalizing the problem meaning that the person is not 
the problem, the problems being described as „some unwanted invaders who try to dominate 
people’s lives” [8] which are always personified in various forms: guilt, fear, anger, self-hatred. 
The second element is rewriting the story, the process of re-authoring, to the extent that people are 
actors and authors of their own life stories equally they can become authors of a new restoration 
of their life stories to life favorite lines.
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4 Narrative intervention in probation

The interest in exploring the possibility of taking narrative elements into account for probation 
work started from the attempt to provide an answer to the question of how the probation 
officers, in their practice, can support desistance.

Based on desistance research results McNeill stated that „offender management services need 
to think of themselves less as providers of correctional treatment (that belongs to the expert) 
and more as supporters of desistance (that belongs to the desister)”. [9] This statement is an 
advocacy for the development of a desistance paradigm in the management of offenders and 
promoting desistance „also means striving to develop the offender’s strengths – at both an 
individual and a social network level – in order to build and sustain the momentum for change”. 
[10] The present concern is focused on how the probation officers can reshape their relations 
with the offender and with his family for co-production of desistance.

Above we have highlighted a few elements of the narrative approach in systemic family 
therapy and I take into account whether these elements can be introduced into probation 
officers practice. At this point there is a doubt regarding the performance as a “therapist” of 
the probation officer. An assumption that can shed light on this issue we have identified it in the 
British criminological literature. 

Ros Burnett shows that „We are so familiar with motivational interviewing (MI) that it is easy 
to overlook that this originated in a clinical / psychotherapeutic context”.[11] Also in British 
criminological literature, Beth Weaver considers that the narrative approaches of White and 
Epston can help practitioners „to co-produce the kinds of assessments that facilitate an in-depth 
understanding of what motivates the individuals they work with, the significance of potential 
opportunities for change and how they might interact with an individual’s personal priorities, 
values, aspirations and relational concerns such that they might enable or constrain change”.
[12]

A brief comparative image the main ideas between the desistance research and narrative 
therapy are shown below:

Desistance Research Narrative Therapy

The problem

The narration itself is the direct cause of the 
offence, more then the events and the context 
of the narration are.
The persistence narrations:
persistence of offence identity, perceiving the 
future as depending on circumstances and 
the lack of strategies and /or many obstacles 
foreseen for conventional projects to be 
achieved, Cid and Marti [13] 

The persistence narrations confirm the 
assumption of offender label, maintain 
resignation and block the motivating force for 
changing behaviour. 

Neither the person nor the family is the issue 
here. The personal stories (what the person 
tell herself) and the social stories (cultural 
prescriptions) control the life of the clients 
taking the shape of a story saturated with 
problems. (Nichols and Schwartz 2004)

Solution to problem 
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New events that occur during the life time, 
turning points as marital relationships, 
working places and military service catalyze 
the emergence of desistance narrations. 

The desistance narrations: breaking the penal 
identity (the dimension of identity, forming 
pro-social self), the control of fulfilling 
the conventional plans and strategies for 
maintaining change (the dimension of self- 
efficiency) Cid and Marti, idem.

Going through a process of un-tagging (rituals 
of reintegration) by certificates, diplomas, 
which confirm the new status of the person 
and which must be perceived both by the 
participant and the public.[14]

Therapeutical strategy: the narration of the 
problem and outsourcing the problem, finding 
the exceptional moments (partial triumphs 
over the problem) and recruiting the support 
(re-writing the story and strengthen the new 
story through letters, certificates, recruiting 
supporting witnesses for the new story, 
communities which to confirm and reinforce 
the new narrations) (Nichols and Schwartz 
2004).

Formed identity

Secondary desistance is based upon assuming 
the identity of non-offender or of „changed 
person” identity hypothesis; it is a period of 
profound and long term behavioural change 
of the offender.[15] 

In therapy a space opens for diverse 
perspectives and at the same time helps people 
form a dynamic involvement and a stronger 
author’s voice in writing their life story – the 
process of „re-authoring”; as seen by White, 
the client develops a new understanding of his 
identity (Nichols and Schwartz 2004). 

Fig. 1: Brief comparative image the main ideas between the desistance research and narrative 
therapy

This brief overview of research of desistance and narrative approach in family therapy is 
part of the documentation for doctoral research aimed at obtaining information on supporting 
the desistance in practice Romanian probation officers. An expected result of the research is to 
improve the interventional repertoire of probation officers with a program for couple relationship 
(working with offender and his partner). The information we have at the moment such a program 
there in professional baggage available to probation officers in Norway. Another practical purpose 
of the research is to be an effective way of communicating research results on work in the 
couple relationship of the offender to responsible actors for continuous training of the Romanian 
probation officers.

5 Conclusions

The presented material supports the idea that the intervention of probation officer can 
strengthen the social ties between the offender and offender’s family by supporting behavioural 
change of the offender and his desistance narrations. Moreover, the European legal framework 
on working with family offender encourages this course of action into probation practice [16], 
working with families of supervised offenders (Rule 29) probation agencies should offer support, 
advice and information to offenders’ families (Rule 56) and co-operation with offenders and their 
family in order to prepare offenders for release and reintegration into society (Rule 59).

Overcoming „correctional” intervention phase on probation field and focusing the practice on 
the intervention strategies oriented towards supporting desistance means providing a framework 
in which offenders are encouraged to continue their life away from crime, with family, friends, 
classmates or work colleagues. Thus, the community sanction becomes a fact of life that offers 
the opportunity for change of the supervised person by transforming the guilt and shame in 
forgiveness and regaining dignity.
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Abstract

The paper presents a brief introduction in the relationship and connections between resilience 
and law and examine the possible roles that resilience may have in the field of the criminal law 
science and the place where it finds applicability in the criminal justice system. This analysis led 
to the definition of a relatively new concept, that of juridical resilience.

The emergence of the concept of juridical resilience, directly related to the science of criminal 
law should not be confined only to this area, but can be approached in various other dimensions of 
juridical sciences, starting from any legal demarch whose consequences can produce disruptions 
both at the individual level and any other forms of organizations made by it. Moreover, the 
veneers of the legal phenomenon, the legal doctrine, jurisprudence and legal science, can 
generate as many forms of research and expression.

Keywords: juridical resilience, juridical sciences, criminal justice system

1 Judicial sciences and resilience

Judicial sciences are sometimes presented as a simple body of inert knowledge and technical 
rules and the relevant scientific research and its results are limited to an ordered description and 
a rigid inventory of law. From this reductionist perspective, the researcher is perceived, seen 
and identified with a technician, more or less profound, equipped with precise knowledge of 
legal norms relating to a branch of law or another, but without his approach to get beyond this 
restraint, in order to seize and analyze the implications of the place and role of law in the society.

Resilience is a term frequently met with a growing frequency and in a wide variety of 
disciplines. The proliferation of resilience approach, can be partly attributable to the recent 
enthusiasm for finding viable solutions for the most various aspects of social life. However, the 
focus on resilience reflects a paradigm shift, for example for disciplines of ecology and natural 
resources management, since 1970. This is a paradigm shift marked by attempts to seize and 
develop conceptual resources to manage complexity in natural and social systems. Therefore, 
resilience theories, together with adaptive governance, is a conceptual mature framework of 
thinking about how law can contribute to sustainable development in a complex world.

In order to guide the concept of law to social sciences, this not being only a remarkable 
development in academic law, law must use the prerequisites and results of other disciplines 
for its own purposes, in a proper approach. This is done, obviously, with some difficulties as a 
scientific rule is a prediction of future events based on past experiences, while a legal norm is 
the expression of thinking and mentality of others.

In academic law, the image of science as a paradigm of thinking, including legal thinking, 
has a great force, and the inherent dehumanization of this kind of thinking threatens law and 
democracy at their base. Claiming law, even in the face of these forces of dehumanization and 
trivialization, maintains an adaptive force of resilience, on which we can build.

The language used more and more in academic law reflects these developments in an 
important and challenging way for rethinking and identification of law as a social science. The 
confrontation of law with the accomplishments in other areas of science, including evolutions 
in technology, and their use within its own sphere, are challenges, but equally, developments 
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and likely to get new achievements. One of the developments was particularly important in 
protecting human individual understanding as something more than the product of genetic and 
environmental systems. Clearly, we are discussing also about a number of legal limitations on 
human individuals experimentation, that arena where the legal vision on human beings and the 
social scientific vision explicitly confront one another.

In the evolution of law there are tensions generated by the researchers thinking, as it happens 
in all other sciences. The location of law in the sphere of social sciences is a definite evidence of 
these tensions and thus, evolutions.

2 Orientations of criminal law sanctions

Particularly, criminal law sanctions are consequences that criminal law imposes for breaches 
of its precepts, coercive measures which they draw for committing acts under the criminal 
law and also tools for the implementation and restoring the rule of law. Criminal sanctions are 
necessary to express abstract gravity of the prohibited act and the intensity of warning that 
the criminal law addressees to its recipients. Among the criminal sanctions, custodial sentences 
are the most severe. To assess the psychological consequences thereof, we should consider 
a determining factor, the „time” factor. Time is an essential criterion for the systematization 
of human life. The attitude towards time is different for each participant to the act of justice. 
Thus, for the legislator, time is only a degree of social abstract danger of the deed provided 
by the criminal law; for the judge, time is the reflection of concrete social danger of the crime 
committed by the individual, and, for the prisoner, time is perceived in a totally different way 
than the other participants to justice perceive it. The person in custody has knowledge of the fact 
that enters the prison against his will, with a status of subordination on a long term and feels the 
loss of freedom even more painful since freedom was richer in perspectives and alternatives and 
the concrete conditions of the prison are harder.

From a psychological viewpoint, detention determines the change of each element 
characteristics of the personality. Affection is the element of personality that suffers most intense 
changes. When punishment is considered to be as intense as the act committed, emotionally, the 
inmate expresses a submissive acceptance of all the rigors of prison life. When the punishment 
is seen as more severe than the committed act, the prisoner believes he has been wronged and 
suffers an undeserved penalty.

3 Succinct introduction into juridical resilience

The red thread of a new niche for the concept of resilience, named by us juridical resilience, 
starts from its developments in many branches of science, from psychology to economic, 
organizational, cultural resilience, etc.

In criminal law, one of the pillars of law science, there are conducted several studies and 
researches aimed at the causes-etiology of delinquent behavior, and also interventions made 
by specialists in the period of criminal sanctions execution. Increasingly, the focus is shifted 
from retributive justice to component restorative one. Thus, therapeutic and restorative justice, 
became gradually popular alternative forms as they are answering to the real role of justice and 
bringing concrete elements that lead to its achievement and to increasing its efficiency. Not 
ultimately, it is measured by the degree of recidivism that is the manner in which interventions 
made during the criminal sanction enforcement, manage to end the recurrence of the criminal 
activities of individuals.

Therapeutic and restorative justice are, thus, facets of justice viewed through the lenses of 
the community, the one that they actually serve.

To examine potential links between resilience and law science, the initiators of the concept 
of juridical resilience (defined for the first time in 2014 at the Second World Congress devoted 
to resilience by Predescu and Tomita) showed that this scientific demarch is based on a 
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multidisciplinary, interdisciplinary and even transdisciplinary approach.[1]

The triad crime-victim-offender brings in terms of research a series of challenges meant, on 
the one hand, to analyze the reasons and factors that determined it, and, secondly, to identify 
recuperative solutions for the two protagonists of the criminal act, namely the victim and the 
offender. If for the victim the study of resilience can be analyzed based on the principles of 
victimology and restorative justice, from the perspective of the offender, it may be shaped based 
on the results recognized in the areas of activity belonging to disciplines such as psychology, 
psychiatry, criminology, sociology, social work etc. and, not least, from those of criminal law 
science.

In a systemic acception, Predescu and Tomiță defined juridical resilience as the Capacity of 
the judiciary system and the interventions of social actors throughout the criminal proceedings 
(prosecution, trial, execution of criminal sanctions), to restore the infringed rule of law and, 
especially, to treat its main protagonists, so they revert to their initial state, recovered also 
emotionally. In view of this way of definition, it is not just a concept, but an evolving process, a 
strategy of social healing.

The complexity of the juridical resilience study results not only from its intersection with a 
series of sciences towards it becomes solidary, but especially from the new valences that it 
acquires through its applied component, relevant for the necessary recuperative treatment, 
both for victims and the offenders. This type of resilience is specialized for the field which feeds 
it, namely criminal law science and is a complex process that involves ultimately an integrative 
approach of the crime phenomenon.

It is necessary to start from emphasizing that the traumas suffered by the offender and the 
victim are very different. Thus, while the offender will suffer because of the penalty imposed, as 
a consequence of his actions through which he violated the criminal law, the victim will have a 
deep sense of victimization because of its location in the criminal trial, of physical, psychological 
trauma, etc., and the need for justice, that through which a part of his healing is related to 
the penalty imposed to the offender, which appears as its legitimate interest. Therefore, in 
accordance with the principles of restorative justice, we believe that the administration of criminal 
justice should not be limited to determining guilt and imposition of a sentence - which means a 
repressive justice, but should be accepted as an emotional, relational and material restoration 
between the victim, offender and community.

On the line of the interdisciplinary efforts undertaken by researchers to identify new practices 
in the criminal treatment applied to offenders, for a more efficient recuperative intervention, 
leading to strengthening the role of criminal justice (the one through which the judicial bodies 
must resolve criminal relationship conflicts) aimed at a real society healing, as well as a fair and 
objective assessment of the harm produced to the victim, also directed toward a more complete 
healing, resilience, as a process, seems to find a deserved place in the manifestation of criminal 
justice. However, these interventions can not be achieved without some knowledge of domains 
belonging to disciplines such as psychology, victimology, criminology, social work, etc., whose 
borders, in the postmodern era, are wide open to interdisciplinary researches, and the concepts 
and notions with which they operate become related and complementary.

The basis veneers for this analysis target the three categories of social actors involved in the 
criminal justice system, victim, offender and specialists. In addition, because crimes are offenses 
with very serious gravity, whose negative consequences concern not only the injured individuals 
but also some social relations, we appreciate the importance the perspective of the community 
affected by the production of such acts.

Law as a science has generated a number of developments in various direct connections 
to other sciences, that provides important bridges of connections for the concept of juridical 
resilience. Thus, victimology, criminology and penology provide a good proportion of these 
elements together with the already established perspectives of psychology and psychiatry field, 
lead us to a new approach and possible new responses for the effectiveness of criminal justice.
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Regarding the concepts of resilience and victimology, they are placed at the interface of 
law-psychology-psychiatry, being analyzed from the perspective of criminal justice of the 
triad victim-offender-community both before committing the criminal act, and throughout the 
period it takes effect. In the case of victimology, as in that of resilience, there is no universally 
accepted definition. Among the many definitions of the concept of victimology, we can show one 
of the examples that through its content offers us the link bridge with a number of established 
definitions of psychological resilience. In the acception of Hotca, victimology can be defined as 
„a multidisciplinary science that aims to study the causes of victimization, legal protection of 
victims and prevention of victimization through effective measures” [2]

This definition generates a series of connections with that of resilience, offered by A.Masten, 
“resilience refers to the capacity of a dynamic system to adapt successfully to disturbances that 
threaten the viability, the function or the development of that system. If you are interested 
in understanding the impact of major traumatic events […], you have to think in terms of 
multiple interacting systems” [3], and S.Ionescu, “despite the absence of a single universally 
accepted definition of resilience, there is in fact an agreement on two main points: (a) resilience 
characterizes a person who had experienced or is experiencing a traumatic event or chronic 
adversity and shows good adjustment (which has different meanings depending on age and 
on socio-cultural context) and (b) resilience is the result of an interactive process between the 
individual, his/her family and his/her environment”[4]

By trying to operationalize the concept of juridical resilience, we appreciate that we have a 
possible answer to a highly discussed and controversial scientific subject, that of re-socialization 
and social reintegration of offenders.

Formulating definitions for juridical resilience can address both crime victims and offenders 
against which were applied punishments or were taken educational measures for committing 
crimes in order to ensure the specific framework for helping these people to reintegrate into 
the society by using means and methods of resilience. We can thus bring into question out of 
the psychological resilience developments, both natural resilience and the assisted one, which 
require specific interventions at all stages of criminal proceedings, prevention and protection.

4 Discussions and conclusions

Juridical resilience, as a new concept emerged from the interaction of sciences consecrated 
to law, in general, and to criminal law, in particular, with those which have the human psyche 
as an object of activity, represent a common denominator for the social actors involved in the 
criminal phenomenon. Therefore, at the interface between them, in the process of building a new 
emancipatory development of active and passive subjects of the criminal phenomenon, there 
appears a new level of reality - also independent against the two, but closely related thereto - 
namely the juridical resilience. For this new reality to take shape, it is necessary that both law 
and sciences related to human psyche to establish regarding the issue in question a real dialogue, 
permanent, substantial, in a complementary and integrative vision. It is about establishing a 
normality in the field of research, and the real connection with the new requirements of our 
society.

Projecting the scientific trajectory for juridical resilience (similar to the economic, organizational 
one, etc.) requires a close connection with other sciences mentioned and achievement of 
comparative studies, based on a methodology specific to it. Scientific debates in criminal matters 
bring in the focus of specialists, the concrete forms of operationalization and use of resilience 
under the scope of the criminal justice system and, even more, interests the relationship 
between resilience and the specialized institutional environment, and the bodies involved in the 
prevention and combating crime and victimization.

Viewed from a legal perspective, resilience acquires new meanings and significant theorization, 
being able to comprise a number of processes and strategies that lead not only to a more 
effective restoration of social damaged ties, but also to an infrastructure of justice with preventive 
(victimization of the victim and offender’s recidivism) and recuperative role. Given this conceptual 
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construction, we appreciate that juridical resilience is a polycentric-integrative concept, linking 
the classic, traditional axis of justice, with the latest developments in the traditional or niche 
sciences.

Last but not least, we believe that juridical resiliency may acquire an independent character, 
through its specific object and purpose, and by using appropriate theoretical and practical 
methods.
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Abstract
Practical work plays an important part in the education of students. In this paper, we identify 

the competences of the students in Social Work, competences expected to be acquired and 
developed in the educational process by the students aiming at becoming specialists in the field 
of delinquency. The expectations of supervisors of practical work should be part of the theoretical 
training provided by the teaching staff to improve the competences of the students by correlating 
knowledge acquired at university and skills developed in practical work so that graduates get 
familiar with and prepared for a job in the field of delinquency. The study carried out relied 
on a quantitative approach; it used a questionnaire survey as a research method. The sample 
consisted of 25 specialists in the field of delinquency (penitentiaries, probation services, and 
non-governmental organisations), supervisors of practical work for the students in Social Work 
in Western Romania (the counties of Timiş, Arad, and Hunedoara). We monitored the features 
of the students from the following perspectives: students’ knowledge, minimum necessary 
skills, value and attitude acquisitions, and students’ behaviour at the place of practical work. 
Social work in the field of delinquency operates in a complex area in continuous transformation 
and aiming at the new issues generated by the evolution of social processes. We need future 
specialists to be ready from both theoretical and practical points of view so that they become 
able to solve current problems, and to apply values, knowledge and competences acquired to the 
specific demands of everyday practice.

Keywords: Practical work, knowledge, skills, value acquisitions, attitude acquisitions, behavior.

1. Introduction

The job of social worker working in delinquency needs certain skills. Academic education is 
not enough for these skills to be used on the labour market: this is why training is important in 
student education. Training is a key component in the professional moulding of future specialists 
linking graduates with the socio-economic environment. Though students learn in different ways 
and in different places, there is no substitute for training since it supposes learning from one’s 
own experience – the most effective of all learning forms according to Edgar Dale [1]. Training 
periods is a feature of contemporary higher education in both Romania and abroad, and it aims 
mainly at easier professional insertion of graduates. Romanian legislation stipulates training 
periods as part of higher education curricula aiming at checking the applicability of academic 
knowledge acquired by the students during the educational programme [2]. Students can assess 
their competences in real situations during training periods and under competent monitoring if 
they need to know whether they are fir for the field of delinquency and make the right decisions 
in their future career. It is but normal to make mistakes or behave inappropriately in certain 
contexts, but they can valorise these situations by learning something out of them.

The necessity of this research from the perspective of increasing the quality of education is 
justified depending on the need for development of students’ competences in social work in the 
field of delinquency to improve their insertion on the labour market. The Recommendation of the 
Council of Europe from July 8, 2014, regarding the National Programme of Reform in Romania 
for 2014 refers to the need to increase quality of and access to lifelong learning and to the 
adaptation to the necessities of the labour force [3]. It is through high-quality training periods 
within institutions/organisations in the field of delinquency that the students can acquire working 
competences and the expertise necessary to make the passage to the labour market. The range 
of employment opportunities in the field of delinquency is varied since it covers both public 
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and private institutions such as penitentiaries, probation services, centres of evaluation and 
anti-drug counselling, education centres for juveniles, schools, centres of psycho-pedagogical 
assistance, offices of social work, non-governmental organisations, or free-lancer social workers. 

In 2008, they launched at European Union level, the initiative “New Skills for New Jobs 
Anticipating and matching labour market and skills needs” that aims at anticipating, correlating 
and improving competences [4]. Improving the correlation between competence offer and the 
needs of the labour market is a priority for the E.U.: this is emphasised in the proposal “An 
Agenda for new skills and jobs: A European contribution towards full employment” launched in 
2010 [5]. It underlines that “educational and training systems need to offer a proper range of 
competences [...] to make a quick and successful transition to employment” [5]. In the context of 
the Bologna Process, the role of higher education is “to equip students with the knowledge, skills 
and competences that they need in the workplace and that employers require; and to ensure 
that people have more opportunities to maintain or renew those skills and attributes throughout 
their working lives” [6]. To do so, we review, based on research results, the competences 
necessary for the practice of social worker in the field of delinquency starting from a consensus 
in which learning objectives are adapted to the needs of the professionals in the field. We 
consider that such a research is welcome taking into account the recommendations made in the 
Leuven/Louvain-la-Neuve Communiqué from 2009, that encourages work placements embedded 
in study programmes as well as on-the-job learning and also emphasised the need for, “close 
cooperation between governments, higher education institutions, social partners and students” in 
“maintaining and renewing a skilled workforce” and highlighted that higher education institutions 
should be more responsive to employers’ needs [6].

Bad correlation between the educational and professional training system and the dynamics 
of the labour market hinders employment [7]: hence, the increase of students’ adaptability 
to the demands of the labour market and of the job during training periods. Thus, we can 
meet students’ needs of getting familiar with the environment specific to the job wanted and 
the employers’ needs to benefit from human resources trained in the organisational spirit and 
culture specific to a certain institution. One of the main issues European countries need to face 
is lack of competence. This represents the discrepancy between competences required by the 
employers and the competences of the applicants. Therefore, we need to reduce the gap through 
education and training [8].

2. Research Methodology
The goal of the study is to identify social work students’ competences to be acquired and 
developed during the educational process to become specialists in the field of delinquency.

The objectives aim at collecting opinions of specialists in delinquency that supervise students’ 
training periods from the perspective of the knowledge they should have; the identification of 
minimal skills necessary to be trained in the field; pointing out the students’ value and attitude 
accomplishments; pointing out students’ behaviour during training periods.

To reach the objectives, we initiated this quantitative study based on the survey method 
(questionnaire) to supply data that point out the social work students’ competences from the 
perspective of their supervisors during training periods in delinquency.

The research instrument was a questionnaire with eight open questions to allow personalised 
evaluation of supervisors from training agencies: this is why data processing was done only 
qualitatively, not quantitatively. The interpretation of the results consisted in analysing the 
content, in which we identified the most relevant elements for the objectives and goal of the 
paper.

The sample consisted in 25 social workers in the field of delinquency (penitentiaries, probation 
services, and non-governmental organisations), supervisors of training for social work students 
from Western Romania (counties of Timiş, Arad and Hunedoara).

Research was carried out between September and December 2015, and data collection was done 
by e-mail.
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3. Results and Discussion
By putting together the opinions of the supervisors from the institutions in which the students 

attend their training period in the field of delinquency, one can make decisions that lead to an 
increase of the efficiency of the teaching act for both the subject areas related to delinquency 
and the training in the field, so that the students be trained in accordance with the needs 
perceived by people with expertise in the field. The profile of the students’ competences being 
trained in an institution with prevention, evaluation and/or control of delinquency can be defined 
by certain features that are presented below.

3.1 Knowledge
From the perspective of the knowledge the students being trained should have, there are a 

few features to note. Training supervisors pay particular attention to academic knowledge with 
a view to acquire useful skills for a job (adaptation and employment). Assessing the level of 
academic knowledge differs from one year of study to another, but the focus is on knowledge 
related to:

- The main concepts in social work, in general, and in delinquency, in particular (knowing 
the system of organisation, the most representative theories and methods in the field, the types 
of delinquency, criminal behaviour, etc.);

- Knowing the legislation in social work and delinquency (knowing minimal legislation 
depending on the specificity of the training agency and, later, related legislation; knowing the 
rights of the beneficiaries);

- The process of communication and of the exchange of information (models of 
communication, techniques of communication, interpersonal communication skills, collection 
and supply of information, active listening, interview);

- Knowledge related to the issues and features of different categories of beneficiaries 
(identifying the needs of the client, of the individual, of the family, or of the group; identifying 
the cultural features of the client; assessing the living conditions and the resources of the 
clients);

- The deontological code of the social workers (values, principles and professional and 
practical standards, norms of professional conduct in the training place);

- The working instruments of social workers or of probation counsellors (structure and 
elements of social survey, assessment report, intervention plan, service plan, chart of case 
identification, etc.);

- The role of social workers in an organisation or community (general knowledge on the 
trade of social worker);

- IT skills (medium Office user);

- Academic exemplification through case studies.

Students are responsible for the identification, development, and use of knowledge for their 
training during their academic education.

3.2 Skills
As far as the training students’ skills are concerned, supervisors in training agencies expect the 
former to have:

- Communication skills (use of proper language; verbal, non-verbal, written and assertive 
communication; ability of differentiating real information from beneficiaries’ talk; active listening; 
observation ability; stating one’s own opinions, points of view, arguments; identifying barriers in 
communication to remove them; synthesising, summarising, paraphrasing, clarifying, reflecting, 
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analysing and interpreting the client’s language);

- Ability of correlating theory and practice (students are expected to put into practice 
their knowledge depending on specific activities; they use properly the theories in the field to 
better understand the situation of their clients and to intervene in the proper manner; ability of 
adapting professional knowledge to the clients’ needs depending on the case);

- Evaluation and planning skills (ability to recognise the cultural features of the clients – 
geographical, economic, psycho-social and cultural); identification of resources necessary for 
interventions; identification of risk situations, risk analysis and alternative analysis; ability to 
diagnose the nature of relationships in the real world; ability to find solutions, to plan establishing 
realistic goals, clear tasks and proper deadlines);

- Cognitive skills (synthesis, processing and analysis of information; spirit of observation; 
ability to organise work proper; resistance to manipulation; objective discernment; reflection 
over one’s own training and supplementary documenting);

- Inter-personal skills (ability to interact with beneficiaries and cooperate with the social 
worker supervising the training; management of emotions generated by the interaction with 
the clients; initiative, creativity; responsibility towards one’s own work; cognitive-behavioural 
maturity; controlled emotional involvement; vocation for the trade of social worker in the field 
of delinquency; adaptation to the context of the training);

- Organisational abilities (ability to work individually or in group; identification of 
opportunities; planning and organising the work time depending on the needs of the training 
agency and on the student’s availability; ability to advance intervention strategies and short-, 
medium- and long-term objectives; establishing priorities and results to be reached).

3.3 Value and Attitude Acquisitions
Another component representative for our study was the acquisition of values and attitudes 

students should have and sue during the training. In this respect, the supervisors mentioned as 
relevant:

- Respect for the beneficiaries, acknowledging their dignity no matter the status, ethnicity, 
gender, religion, age, contribution to the society, environment, and material or financial situation 
– without criticising or condemning them. Non-discriminatory attitude towards the beneficiaries, 
presumption of innocence, avoidance of prejudices and acceptance of beneficiaries and their 
system of values. The beneficiaries should be treated by the training students as members of 
the society with full rights as bio-psycho-socio-cultural individuals; students will engage with the 
beneficiaries only professionally;

- Respect for the confidentiality of the cases. Exerting professional discretion is described 
by the supervisors as central to a social worker’s activity. Confidentiality supposes maximum 
protection of information from the work with the clients of institutions where the students train. 
Students can talk about the client’s problems with the supervisor to find out the best way to help 
him/her, but they cannot do that with other people without the client’s agreement. The results 
of the decisions thus made can change the beneficiaries’ course of life positively or negatively;

- Supervisors pointed out that nobody can get positive results without empathy, warmth 
and sincerity – elements that have been long associated with effective training. Students should 
be able to perceive and acknowledge clients’ states of mind and understand them;

- Respect towards the training tutor who spends time with the students, towards the 
director of the institution that has facilitated access to allow them to develop, towards the other 
employees that are open to answer their questions, towards the teachers who coordinate them 
in this approach and respect towards the trade;

- The wish to self-develop professionally by asking questions, clarifications and examples. 
Availability for learning and understanding that training is a place where one can “get the secret 
of the trade” by acting, getting involved, observing, asking questions, and not waiting for 
information.
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Other attitudes mentioned by the supervisors were critical analysis of what is done within 
the training agency; curiosity and interest; honesty and patience; seriousness and will to get 
involved; openness towards learning and availability to get knowledge from experiences social 
workers; availability of adjusting one’s attitude and language towards beneficiaries; will to help; 
moral and professional integrity in all their relationships during the entire training; politeness 
towards all the people they meet at the training place.

3.4 Behaviour
As for the expectations of the supervisors regarding the behaviour of the training students, 

the former noted:

- Respect for the beneficiaries, for the employees/volunteers and colleagues, for all the 
people they get in touch with;

- Observance of the programme established on a common ground, as well as of the 
commitments made;

- Respect for the labour protection standards, for the inner regulations, as well as for the 
norms of conduct and clothing advanced by the training agency;

- Expecting to have their training work confirmed and assessed only if it has been properly 
done;

- Showing the wish to learn for their entire life, curiosity and practical involvement;

- Initiative, seriousness, and critical, constructive reflection;

- Openness, availability and consistency besides professional competence.

4. Conclusions
This empirical approach provides a cumulative image of the knowledge, skills, attitudes and 
behaviours students should develop during their training periods. The analysis that we have 
dedicated to the profile of the training students shows that it differentiates and enriches with 
the difference in the level of study. We believe it is necessary to know the features revealed 
after analysing the results obtained from the training supervisors because they are a favourable 
condition for acquiring useful experience for the future job of social worker in the field of 
delinquency.

Social work in the field of delinquency provides a wide range of clients, problems, requirements, 
situations, and challenges. Though some may seem similar, an intervention is made when one 
gets a multilateral perspective based on individual, familial, and problematic uniqueness; hence 
the need for social workers to adapt on a continuous basis their techniques and skills to the 
clients’ special needs, features, and circumstances. For the future social workers to be able to 
practice successfully in the field, they need to develop, during the training, skills and to improve 
the working techniques necessary to solve this type of problems. 

Transversal and professional competences, i.e. what students are able to do professionally, the 
skills and behaviours that allow them to face the complexity of this working environment, have 
a significant importance in increasing the chances for professionalism and performance of the 
future professionals in the field of delinquency. A wide range of competences was identified as 
essential for social work students wishing to work in the field of delinquency. The information 
supplied by our study will be used as a starting point in the development of modern curricula 
in social work – particularly delinquency-related subjects – by correlating them with real life. 
Students acquire during the training periods functional competences that will allow them to 
accomplish significant tasks in real life. These competences need to be revised on a continuous 
basis and refined in time.

As a conclusion, we would like to remind the 10 golden rules of a successful training period 
in higher education as advanced in the Guide for Successful Training [9]: “The first condition 
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is to love to learn, an intrinsic motivation generated by the shift of attitude towards any form 
of education, including training and work. The following rules concentrate the motivational 
recommendations on the attitude towards the profession to practice: Understand that training 
is fundamental to one’s future career; Be proud of your future profession; Be ready to face the 
challenges during the training period; Admit you may make mistakes; Be ready to accept tasks 
less pleasant and difficult people; Understand the tasks assigned during the training period and 
to treat them as such; Ask for help when you feel you cannot manage; Ask for feedback from 
your teachers and tutors; Be satisfied at the end of a training day and tell others about your 
joyful experience.”
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Abstract

Recent studies indicate that the resilience of probation officers seems to be strongly influenced, 
developed and strengthened, first by the organization and team characteristics, but also by 
behavior, professional skills and competences of the professional himself. In this paper a special 
attention will be paid to the risks and vulnerabilities existing in the Romanian probation system, 
regarding the way in which probation officers face the challenges and how all these may have 
an impact on the emotional health and performance of them, in order to develop adaptive work 
styles.

Organizations / probation services need professionals who, despite many threats and 
challenges, are willing and able to help the offenders to change their lives. The probation as 
activity is a critical profession for the probation officers and their role is extremely important for 
a safe society, where the citizens can live a life without the danger of becoming victims of crimes.

Risk and protective factors are analyzed in terms of resilience of probation officers and the 
research use The Stress Shield Model (SSMR, Burke & Paton, 2006; Paton et al, 2008), which 
define the resilience as the capacity to cope with, adapt to and develop from the demands, 
challenges and changes encountered as a result of working in a critical occupation.

Key words: probation officers, resilience, profession, risks, vulnerabilities

1 Introduction

The resilience construct has developed in several different research disciplines, and this has 
resulted in a plethora of conceptual and operational definitions. [3] [5]

Despite the absence of a single definition of the resilience, universally accepted, there is 
actually an agreement on two essential points: a) The resilience characterizes a person who 
lived or lives an event with traumatizing characteror chronic adversity and which shows a good 
adaptability (which has different meanings, depending on the age and socio-cultural context in 
which he lives); b) The resilience is the result of an interactive process between the person, the 
family and their environment. [4]

The resilience in relation to career development has emerged as a result of labor market 
developments, changes related to work safety, numerous organizational changes. [4]

Building on definitions of organizational resilience, employee resilience is conceptualized 
herein as the capacity of employees, facilitated and supported by the organization, to utilize 
resources to positively cope, adapt and thrive in response to changing work circumstances.

The resilience has an important role in the activity of probation officers; they can perform 
well under pressure and deals quickly and effectively with change. They are able to deal with 
uncertainty and maintain their productivity and good humor despite the frustrations of everyday 
work life.
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2 The Stress Shield Model

The Stress Shield Model views resilience as the capacity to cope with, adapt to, and develop from 
the demands, challenges and changes encountered as a result of working in a critical occupation. 
Burke and Paton define resilience as the capacity of individuals and organizations to draw upon 
their own individual, collective and institutional resources and competencies in ways that allow 
them to render challenging events coherent, manageable and meaningful. This definition views 
resilience as the capacity to cope with, adapt to and develop from the demands, challenges and 
changes encountered as a result of working in a critical occupation.

The model describes resilience as an outcome, resulting from the interaction between 
organizational, peer related, and individual factors.

Organizational level, factors such as workload, the trust in the organization, the quality of 
supervision and physical working environment are particularly important.

Research shows that individuals’ perceptions of how their organization works, can provide a 
context in which they can interpret and act on critical situations. [8]

In the Stress Shield Model, the individual, team and organizational factors culminate in a resulting 
degree of the professional feeling empowered for his or her work. Paton regards empowerment as 
a process in which these various influences on resilience arising from the organization and from 
the individual are linked. These influences come together in a sense of personal reinforcement, 
a state of being ready, energized and supported.

Adaptive capacity

Adaptive capacity confers resilience to perturbation, giving ecological and human social 
systems the ability to reconfigure themselves with minimum loss of function.

Norris et al [7] define resilience as “a process linking a set of adaptive capacities to a positive 
trajectory of functioning and adaptation after a disturbance.” While the notion of individual 
resilience has gained prominence in addressing the coping capacities of individual persons, the 
emerging concept of organisational resilience represents a distinct, although related, construct 
which has the potential to integrate research from a variety of organisational perspectives 
that have focused on organisational crises, adaptation, learning and employee well-being and 
engagement in dynamic and volatile environments.
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2.1 Growth

High-trust organizations ensure that employees experience respect. This is exhibited through 
employers’ support of their employees’ professional growth and the consideration of employees’ 
ideas in decision-making processes. Employees in high-trust organizations believe they are 
treated fairly regardless of their position within the organization [6]

2.2 Job satisfaction

Resilience is significantly positive corelated with specific effects of the occupational stress 
process, especially with state of mind and job satisfaction: the ability to ‘bounce back’ from 
setbacks or problems of the participants (employees) is more effective if it is associated with 
how satisfied they feel about their state of mind, the satisfaction that they feel about the type 
of work they are involved, in terms of tasks and functions, but also about their organisation and 
commitement, of feeling calm, less tired.[1]

Job satisfaction is use to differentiate from a person morale, it refers to a single individual and 
their job circumstances. Many studies have shown that job characteristics can have a profound 
impact on employee well-being, theses being job strain, burnout and work engagement. According 
to research by Halbesleben & Buckley [2], when a job demands high work pressure, emotional 
demands and role ambiguity may lead to sleeping problems, exhaustion and impaired health.

3 Critical issue

National Syndicate of Counselors of Probation Services in Romania claims that high workload 
of probation counselors can lead to:

- progressive and steep increase in workload, more than assimilative capacity of probation 
counselors, which inevitably leads to delays in their work.

- providing a huge number of unpaid overtime by probation counselors, to manage a workload 
of 4-6 times higher than the European average.

- painful rebate from quality of work on behalf quantity; compromise feeling professionally, 
meaning that they will no longer get to work with people but with numbers and the risk is that 
the intervention will not be an individual one.

- prioritization, frustration, feelings of lack of control over circumstances.

- endangering the health against the backdrop of overworking, decreased performance at work, 
affecting privacy. [11]

3.1 Relevant comparative example

Poland, Hungary, Czech Republic, Italy, and France are working with a weighted average of 
25 offenders per probation officer, versus a probation counselor from Romania who is working 
on average with 103 offenders, which means a professional load 4 times bigger.

Trew et al. are considering that the stress of work, increased workload, long working hours, 
and general economic concerns and issues are only some of the sources of lower levels of self-
efficacy. [10]

4 Conclusion

Choosing to be probation officer is clearly marked by personal and professional values and is 
influenced by the existence of motivation and sense of duty.
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The resilience of probation officers is affected by satisfaction at work and also by the resilient 
style to face the challenges and characteristics of the organization and the team.

Probation as an institution has an important role in supporting the probation officers to 
deal with specific situations of stress (including management style and workload). The risks, 
vulnerabilities of the probation officers, styles to face the challenges and other attributes that 
may have an impact on the emotional health and their performance, to develop adaptive work 
styles.

In Romania the budget cuts, bureaucratic constraints, absence of a reward system, can be 
invoked by probation officers, as an important factor of frustration who can affect the resilience 
of professionals probation system.
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Abstract

Studies and current researches do not consider juvenile delinquency as a minor marginal 
phenomenon of interest that would characterize only certain social groups, but based on more 
realistic approaches, this as being particularly important both in terms of causal relationships 
with other social phenomena and from the perspective of how the communities manage or 
not to capitalize the resources, the educational potential or to coordinate the way in which its 
structures and institutions achieve the social control.

Although all the applied social programs, especially in countries with strong economic 
development, the juvenile delinquency not only do not decrease, on the contrary, it has reached 
increasingly higher and more refined methods in developments. This requires government 
decision makers and researchers in the field, to diversify and nuanced efforts to identify the real 
causes and prevention methods for the juvenile delinquency. From our research perspective, 
these causes should be sought in the direction of the educational and psychosocial factors with 
particular orientation towards the family.

Risk and protective factors are analyzed in terms of resilience juvenile delinquents.

Keywords: deviance, juvenile delinquency, risk factors, prevention, resilience

1 Introduction

Resilience, the psychological ability to Despite the popularity of this concept in successfully 
cope with severe stress research, scientists still cannot complete- n n n and negative events, is a 
widely studied ly explain why some children are resilient concept that has important implications 
to the negative events and influences in for the development of delinquency their life while 
others are not.

Differences in conceptualizing resilience have led to confusion about what resilience really 
means [1], [2], [3]. Resilience is often defined as a person’s ability to positively adapt or achieve 
success despite having faced situations— being abused or neglected, witnessing violence, or 
living in poverty— that could lead to negative outcomes such as delinquency [4].

Much of the research on resilience has focused on the risk factors that contribute to problem 
behaviors rather than on the factors that promote positive development [5]. Although information 
on risk is important from a theoretical perspective, developing interventions focused on changing 
the risks for delinquent girls may not be the most effective approach. The knowledge that a girl is 
at risk for delinquency because she lives in a disadvantaged neighborhood or has a history of abuse 
is insufficient information for researchers and practitioners to develop an effective intervention 
program because these risk factors are not easily amenable to change in intervention programs 
[6]. In view of the limitations of riskfocused intervention strategies, research on resilience turned 
toward protective factors—aspects of individuals and their environments that buffer or moderate 
the effect of risk (U.S. Department of Health and Human Services [DHHS], 2001; [7], [8]. The 
protective factors discussed in this paper offer an explanation for why children and adolescents 
who face similar risk factors may or may not have a propensity toward negative outcomes like 
delinquency (DHHS, 2001).

Given the multiple processes involved in resilience, there are also multiple pathways to 
resilience, embedded in varying contexts that require our attention and understanding ([9]). In 
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this regard, our understanding is that ‘‘resilience has global as well as culturally and contextually 
specific aspects’’ [10]. The reasons for this are twofold. First, youth are confronted by contextually 
specific risks related to their exposure to acute and chronic stressors. And second, how risks are 
managed individually, within families or as communities is influenced by contextual and cultural 
resources. So, while there may be global aspects of resilience relevant to youth internationally, 
resilience related patterns of functioning and expression are contextually distinct, impacted by 
sex, race, ethnicity, and culture [11]. Such understandings of resilience correspond to findings 
in anthropology which challenge understandings of youth development as a homogenous 
experience.

When one considers “resilient youth,” one does not ordinarily think of young people who have 
become involved in the juvenile justice system. If resilience is the ability to endure adverse 
conditions without experiencing bad outcomes, then youth who have been arrested or detained 
would seem to represent the flip side of resilience those who have succumbed to the kinds of 
bad choices and chances that can arise from disadvantaged situations. Yet even youth in trouble 
have strengths and are capable of becoming resilient.

Delinquency itself is socially inadequate adjustment on the part of the individual to difficult 
situations. The factors which go to make up these difficult situations, together with the mental 
and physical conditions which influence an individual’s capacity to adjust, constitute the causes 
of delinquency [12].

In the context of youth involved or at risk of involvement with the juvenile justice system, risk 
factors can be considered to be those conditions or variables associated with a higher likelihood 
of delinquency and/or juvenile justice system contact; protective factors are those conditions 
which lessen this likelihood [12].

2 Theoretical considerations

Dealing with difficult developmental tasks makes adolescence a very vulnerable period, which 
justify in a large extent, the fact - noted by many studies – that the age between 12 and 21 
years is a difficult one, one of the major risks to which the teen is exposed being to confront the 
issue of violence, either as perpetrator or as victim [10]. This is especially true in the case of 
boys or girls who have little recreational opportunity of an active outdoor nature, and who have 
not been educated, through stories, example, pictures, etc., in the control of such impulses as 
anger, sex passion. Jealousy, fear, infatuation or hate.

During this temporary period of emotional instability a psychoneurosis, or even a psychosis, 
may develop which may persist into adult life, causing the individual to become a mental invalid, 
a criminal or both. Such a disordered condition only arises when the boy or girl is called upon to 
face an unusually difficult personal and social problem during the adolescent period. This difficult 
problem is partly or wholly evaded and pushed out of consciousness (repressed), and remains a 
constant source of torment, producing neurotic symptoms, until it is brought into consciousness 
again, faced bravely and thoroughly reasoned out by the individual. Death or infidelity of a loved 
one or refusal of parents to allow an engagement is sometimes the cause of such a prolonged 
reaction.

Given that the mental vulnerability of the age is accompanied by risk factors, the external 
difficulties of successfully browsing increase in this period. In the lives of many adolescents 
for which the project is made there are found numerous factors, considered in the literature, 
as risk factors for the development of deviant behavior during adolescence and adulthood: 
a. environmental factors - laws and norms favorable for antisocial behavior; poverty and 
economic deprivation; low economic opportunities; unfavorable neighborhood; low attachment 
relationships in the community; b. interpersonal and social factors: poor communication and 
conflict within the family; poor parent-child emotional relationships; bad practices of control 
and organization within the family; parental consumption of drugs and alcohol; school failure; 
low school commitment; rejection from the group of congeners; association with persons with 
antisocial tendencies; c. individual factors: family history of alcoholism; low control of tendencies 
toward impulsivity; attention deficit; hyperactivity [13].

Daily experiences within the family and school have a big influence. The attention of those 
working with children and adolescents should proceed to maximize opportunities to enhance 
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resilience through the reorganization of these internal working models [14], [15].

Each juvenile offense is the outcome of a complexity of causes, some of whose origins date 
back years before the committal of the offense and others whose origins are more obviously and 
immediately connected with the act of delinquency. It has been shown that a different set of 
causes is involved in each individual case. It is impossible therefore to state the group of causes 
which will invariably result in any particular offense [12].

One of the most difficult of the psychological causes of delinquency to treat and one of 
the most potent is that of habit. A delinquency once committed, as the result of suggestion, 
fleeting impulse, temporary loss of control or from whatever cause, may be repeated more or 
less automatically by force of habit. A habit develops when mainly pleasant and few unpleasant 
consequences follow the action. The more often the delinquent behavior is repeated and the 
more it is attended with pleasant circumstances, the more established becomes the habit. This 
delinquent habit may persist long after the original cause of its existence has disappeared. A 
psychiatrist, for instance, may discover and actually remove the causes which led a boy to steal, 
pick pockets, lie or stay out at nights, but still the young man may keep up his delinquent ways 
because of habit.

Psychologically speaking, habits exist because bonds of association have been formed between 
the situation and the response. In the same way, parts of a situation become linked together 
by associative bonds; a chair calls to mind a table, a cushion a sofa and so on. If one part of 
an experience is linked with a habit, another part of the same experience may also set off the 
habitual response. For example, a person may be in the habit of turning on the electric light 
when he goes into his bedroom in the dark, but he may also automatically turn on the light 
should he go into his ‘bedroom in broad daylight-going into the bedroom being the common part 
of each situation. This is what happens in the case of some delinquencies, a course of action and 
particularly a habit is set off by the stimulation of some associated experience. The previously 
mentioned case where stealing was associated with, and then substituted for sex activity, is 
an example of the influence of unconscious association which is quite beyond the individual’s 
control.

The current research has identified numerous risk factors that promote delinquency within the 
community domain. The community norms (attitudes and policies a community holds concerning 
violence and crime) and levels of crime in a neighborhood are predictors that determine whether 
a child will develop antisocial behaviors and engage in delinquency.

Through the native suggestibility of the child and his tendency to imitate, delinquent parents 
may influence him to behave in a similar manner. It does not follow, however, that delinquent and 
immoral parents always have delinquent children. The children may lose respect and affection 
for their parents and resist their influence or the power of their suggestion. They may develop 
affections outside of the family and so become more open to these influences than to those of 
their parents.

Association may also influence behavior when the individual is relatively conscious of it. For 
instance, a child who reads many cheap mystery and detective stories or who spends most of 
his spare time at the movies may get crimes inseparably associated in his mind with manhood 
and heroism. He may feel that in order to be a “live wire” and a hero like the man in the story 
he must engage in some burglary or “hold-up,” steal a large automobile, or at least run away 
from home.

A similar association between delinquency and desirable character traits such as courage and 
manhood may develop with regard to respected adult relatives or older companions, should 
these people themselves be delinquent [16].

School conditions, like the home conditions, may be considered as indirect causes of 
delinquency, although in either may be found the chief source of the trouble. It is the effect 
which these conditions have upon the particular child’s mind and body which actually causes 
delinquent behavior.

Ever since, for professionals working with institutionalized delinquent adolescents is difficult 
to approach family factors and to correct early experiences, this vision offering hope and a 
beginning to build new strategies to address these adolescents. Friends are important and it is 
important that they are not regarded as the major negative influences. Children help each other 
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very much and all adults should be aware of the fact that friends and congeners are current 
resources / potentially for solving difficulties [16]. On the other hand, [17] shows that one of 
the protective factors strongly associated with later educational success is that to have a friend 
who is doing well in school. Close relationships with friends and congeners can increase the self-
esteem and reduce the negative effects of abuse and adversity in the life of the adolescents.

One of the most prominent social contexts for child development is the school. Academic 
achievement, as indicated by grades and test scores, years in school, and whether a student has 
dropped out of school are gauges of an individual’s success in adapting to this developmental 
context. Typically, children with more individual resources and social capital [18] fare best in 
school. When children enter school, they face new challenges and a new world of expectations 
outside the family. Some children bring a strong set of skills, motivations, and selfperceptions 
that will facilitate learning and relationships; others bring behavior or self-regulation problems 
and negative expectations for self or others that will hinder learning and friendships. This section 
highlights research on three hallmarks of success in middle childhood and adolescence as children 
negotiate the school years: peer relations, rule-governed behavior, and academic achievement. 
Peers may also influence academic achievement either positively or negatively [17], and for 
some children and adolescents, the peer group may be a more powerful determinant of their 
school competence than their parents [18]. High-achieving peers can influence satisfaction with 
school, expectations, grades, and test scores. Moreover, the parents of academically competent 
peers also reinforce achievement, providing an ecological network of peers and adults that 
support educational achievement. Thus, research suggests that there may be a place for peer-
based interventions to promote competence that take advantage of the influence that high-
achieving peers and their parents can exert on academic competence but that are cautiously 
aware that there can also be negative influences when peers are not achievement oriented. The 
study also found that delinquent children tend to be rejected by their peers. It was found that 
low popularity at the age 8-10 was a weak predictor of adolescent aggression but a significant 
predictor of chronic offending. Research has shown that group affiliation and peer influence has 
a significant effect on delinquent behaviors.

Adolescents have much more advanced capabilities for adaptation in the world on their own, 
but they also are vulnerable to the experiences of loss or devastation concerning friends, faith, 
schools, and governments, and what these mean for their future, which would be well beyond 
the understanding of young children.

Self-regulation of attention, emotion, and behavior comprise a third major set of adaptation 
skills implicated as central to the development of competence across domains and modifiable 
through experience, particularly in early development. Moreover, good parent-child relationships 
serve as scaffolds for building these skills. Intervening early to encourage self-regulation may 
be an important strategy for future interventions, although we need to know more about these 
processes to inform such efforts [18].

Prevention of antisocial and delinquent behavior can be accomplished by fostering resilience 
in individuals who are exposed to risk factors. Resiliency can be fostered through modeling and 
teaching children and youth to use appropriate behaviors that meet their needs as well as, or 
better than, their maladaptive behaviors. Examples of strategies that target multiple factors while 
teaching and modeling appropriate behaviors include conflict resolution, social skills training, 
effective management routines, encouraging the involvement of youth in making decisions, 
and open lines of communication. According to the Center on Crime, Communities, and Culture 
(www.soros.org), a quality education is one of most effective forms of crime prevention and the 
most cost-effective strategy.

Examining protective factors that reduce the risk of delinquency is equally important as 
focusing on risk factors. Protective factors that reduce the risk of delinquency are essential 
for identifying and developing effective interventions. In preventing delinquency, risk factors 
should be identified while protective factors enhanced. The proportion of protective factors to 
risk factors has a significant influence on delinquency. In the presence of protective factors, a 
child who is exposed to multiple risk factors may be prevented from engaging in delinquency. 
The protective factors that reduce the chance that a child will engage in delinquency include: 
strong attachments to pro-social parents, outgoing or easy temperament, affectionate, active 
and alert, good nutrition and health care, low distress, quality child care, strong external support 
system that reinforces children’s coping efforts, ability to adjust and recover from adversity, high 
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intelligence, and pro-social problem solving skills [7], [18].

According to [19], children who have a strong attachment to their parents have a sense of 
belonging and security, which helps them later in life deal with adversity. If a child experiences 
warmth, care, and safety from the parent, he or she is more likely to respond with warmth, 
reciprocated care, and behavioral compliance [16]. Children who are raised in an environment 
that is not distressing or abusive are more likely to be outgoing and have an easy temperament. 
Infants who do not experience distress generally have well-established eating and sleeping 
patterns and are easier to provide care. Children who are socially skilled and cognitively 
competent are at lower risk for delinquency.

3 Discussions and Conclusions

Factors contributing to delinquency are thus to be found not only in the mental and physical 
make-up of the individual, but also in his present and past environments. Unwholesome influences 
and difficult situations encountered in early childhood are probably as important causal factors of 
delinquency as are present conditions. They may even be more important.

In searching for the root causes in any given case of delinquency, prior to treatment, it is 
therefore absolutely necessary to make a thorough investigation of the past and present life 
of the individual and of his mental and physical make-up. It is probable that this cannot be 
undertaken by one person; for it will involve making an extensive survey of past and present 
home conditions, past and present school, neighborhood, and occupational conditions, besides 
making complete mental and physical examinations of the case. These latter also include delving 
into the earlier life of the individual.

Research on resiliency offers to all youth workers, parents, friends, and educators hope that 
they can make a difference. It encourages us to go beyond simply trying to fix problems and to 
move toward building capacity in our young people. Initially community development partnerships 
may be most able to influence what Kim&all. [14] calls Environmental Characteristics. They 
can develop ways to involve more people in caring relationships with youth-using mentors, 
intergenerational activities, part time or summer jobs, older kids working with younger kids, 
etc. Such relationships can and should involve encouragement and High Expectations for young 
people. Finally, schools and other community organizations and families can provide more 
opportunities for youth participation in decision-making, work and other meaningful activities. 
Each young person needs to become attached, to belong, to matter, to make a difference in 
his/her community. He or she will do so in either positive or negative ways, depending on the 
opportunities available.

Prevention at its best represents both an effort to foster competence and to prevent problems. 
Intervention can be conceptualized as a protective process by which one deliberately attempts 
to steer development in more favorable directions. Increasingly, interventions are designed on 
the basis of research on competence and resilience as well as on psychopathology. Experimental 
evaluations of interventions designed on the basis of theory and research represent a powerful 
strategy for testing causal hypotheses, which will serve to improve our theories and also to fine-
tune preventive intervention programs. It is in the common interest of society and science that 
evaluations of well-designed interventions go forward.

In the end, caring relationships, high expectations, and youth participation can provide social 
nourishment and training to help youth develop the internal components of resiliency-social 
competence, problem solving skills, autonomy and a sense of purpose.
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Abstract

The probation system has been established within the scope of the reform of Turkish Criminal 
Justice System in 2005. Besides the problematic issues in the approach of establishment phase, 
the political-pragmatic changings made on the system since 2005 have been mostly in order to 
reduce overcrowding of the prison system. Therefore the probation has became a contradictive 
issue in the society whether it is really a new potentiality, a correct concept and a reliable 
method in the criminal justice system.

The misunderstanding of the public in Turkey that the reason of increasing crime rates is 
inadequate punishment amounts in the law has pushed the law-maker to raise and aggravate 
the amounts of the punishment for some popular crimes however it can not be prevented to 
increase. On the other hand the prison population has dramatically increased since 2005 and 
the government can not cope with this crucial crisis anymore. Because of these knotty problems 
nowadays the probation has became the most important subject in Turkish Criminal Justice 
System.

In this presentation, the Turkish experience in the field of probation will be disscussed in the 
light of the main arguments of probation.

Key words: Criminal Sanction System, The Purpose of Punishment, Probation in Turkey, Criminal Justice System in 
Turkey

1 Introduction

There is only ten years from establishment of Turkish probation system. Altough this short 
time Turkey has got considerable experience from both law making and implementation field. 
This experience have given very important and beneficial oppurtunity thinking about the meaning 
of the crime and punishment to the government and judicial practitioners.

In this presentation, I would like to share with you some information on Turkish system and 
the experience gained in the field of probation.

2 Brief Information on Turkish Probation System

Probation System in Turkey has been established within the scope of the reform of Criminal 
Justice System in 2005. The framework of probation measures is provided by the Probation 
Service Code, the Turkish Penal Code, the Code of Criminal Procedure, the Code on the Execution 
of Sentences and Security and the Child Protection Code. [1]

Probation Department serves under the authority of Ministry of Justice, Directorate General of 
Prisons and Detention Houses. Department of Probation as a central organization is established 
under the authority of Ministry of Justice and local managements are established as the local 
services in provinces and districts where there are the high criminal courts.
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2.1 Structure of the Central Organisation

The sentral organisation consists of a head of department and two repporter judges, branch 
managers, probation experts, officers and electronic monitoring unit.

The branches of our Department of Probation are execution and rehabilitation, assessment 
and planning, protection boards and victim support services, juvenile and youth probation 
procedures and electronic monitoring unit.

2.2 Structure of the Local Organisations

As field services, 137 local probation directorates were established under The Chief Public 
Prosecutor’s offices in provinces/districts which have high criminal courts in. Local organisations 
consist of 122 managers and deputy managers, 1073 probation experts (psychologists, social 
workers, sociologists and teachers) and 2938 officers, totally 4133 personnel work at 137 local 
probation directorates.

2.3 Staff Capacity

By November 2015, a total of 4186 staff are working for the probation system. The staff 
structure is as follows: 87 managers and 77 deputy managers, 25 chief, 1098 probation experts 
(psychologists, social workers, sociologists and teachers), 2677 officers and 222 other staff.

2.4 The Duties of Probation in General

Probation has three fundamental duties/functions:

- Execute probation sentences given by the authorities; to supervise and monitor the 
probationers within society

- Helping rehabilitation and resocialization of probationers, ex-offenders and victims
- Helping courts in their imposing sentences process

2.5 Execute Probation Sentences Given by The Authorities: To 
Supervise and Monitor Probationers Within Society

Offenders can be sentenced to a probation order/sanction/measure within the framework of 
following articles of legislations.

Forms of Probation Before the Sentence

- Judicial Control as an alternative of the pre-trial detention

- Treatment and/or Probation for offenders related drug crimes

As a Probation Order (given by the courts or public prosecuters)

- Postponement of the pronouncement of the sentence/Deferral

- Alternative sanctions to short-term imprisonment

- Suspension of custodial sentence with probation

- Prohibition of certain rights and power

- Effective remorse (repetance)
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- Community service instead of judicial fine 

- Probation sanctions for juvenile under supervision

Probation Sanctions After the Imprisonment Period

- Early release under probation

- Execution of sentences under probation (as unpaid work)

- Conditional release 

- Probation for Recidivist after release

- Home arrest for elderly and women effenders

2.6 Rehabilitation and Resocialisation of Probationers, Ex-offenders 
and Victims

Within the framework of Probation Services Code are established in 137 provinces where 
there is a high criminal court, under the authority of chief of public prosecutor in order to help 
ex-offenders and victims in their lives, to help them gain their living and their employability and 
to assist them to cope with their problems they encountered.

Protection Boards, under the chairmanship of chief of public prosecutor consists of the 
members of related govermental and non governmental organisations and bodies, such as; 
deputy public prosecutor, mayor, manager of the prison, manager of the probation, members of 
bar assaciation, some related public institutions and non-govermental organizations.

2.7 Helping Courts in Their Decisions

Social research reports are prepared by probation experts for the courts before their sentences 
in prosecution and investigation process, evaluating the suspect or defendant with his/her 
personal, social, economical, psychological situations, in a systematic method; determining their 
risks and including suggestions about services, programs and resources according to their needs.

The report includes necessary information about the suspect/defendant such as; identity, 
criminal records, health, family, social environment, education, characteristics, economic, 
cognitive and psychological situations, risks against victim(s) and society, and their attitude 
and behavior. From 2006 to June of 2015, 46.494 social research reports were prepared for the 
courts by probation professionals.

2.8 Electronic Monitoring System

In addition, Electronic Monitoring (EM) System is being used in Turkey since February 2013 for 
the supervision of convicts. Since that date, 8.308 people have been controlled and monitored in 
the community by using electronic surveillance methods. The Electronic Monitoring Center within 
the body of the Head of Probation has a capacity of monitoring up to 5.000 people at any one 
time, provides service seven days and 24 hours in 4 shift basis with its 45 staff working shifts.

The entrance of EMC is controlled with EM systems, and limited number of personnel have 
been authorised to access. Entrance can only be done by authorised people and through 
retina recognition system through bullet proof glass door. All the data of the system, including 
entrance-exit and phone call recording of the personnel are transferred and stored in UYAP 
(National Judicial Informatics System), and all EM process are performed within this system. 
EMC staff is mainly responsible for; monitoring, reporting, data processing, communication with 
both probation officers and probationers monitored in local centers.
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3 Challenges

The important dilemma of the probation in Turkey is the widely accepted approachment based 
on retributive justice. Because of this fact that the imprisonment as a criminal punishment is still 
accepted as the best response against all type of crimes by the community, practioners and law 
maker. [2]

When the crime rates increase and the agitated news shown in the media regarding some 
popular crimes, the primary request of the community becomes extending amounts of the 
punishments in order to prevent crimes. Even though criminal justice statistics don’t reflect 
this argument in Turkey like most of the European countries, due to some political reasons 
the government prefers to extend amounts of the punishments for certain crimes frequently 
committed in respects of the complaints of the public.

Until 2005, there were two basic types of sentences in Turkish Criminal Code, imprisonment 
and fine. The imprisonment up to 2 years could be converted into fines or reprieved. From 2005 
according to the new criminal code, in addition to the imprisonment and fine, probation can 
be given as an alternative of short-term imprisonment (up to 2 year) but not as an indepent 
sanction. However most of the prosecutors and judges have prefered to use classic types of 
criminal sanctions by the reason of their belief as well. 

Implementation of alternative sanctions like probation had a slight increase after the 
completion of the establishment of the regional services of probation but this increase was 
not enough desired. On the other hand the prison population has significant increased since 
2005. Probation has been become the core sanctions of the criminal measures taken in order 
to prevent this increase by the government. In 2008, the amendment has been legislated in 
the criminal procedure code and the probation has been become as a condition of delaying the 
pronouncement of the criminal judgment related crimes less than two years imprisonment or 
judicial fine for the offenders who have not committed any intentional crimes before. In 2012, 
another amendment has been legislated in criminal execution code and the probation (form of 
unpaid work) has been arranged as a condition of early release for the prisoners who have less 
than one year before their conditional release. 

These amendments has shown us that according to the government, probation is not only 
rehabilitation or reintegration tool, but also a pragmatic way to reduce the prison population 
due to the overcrowding problem. However when we look at the criminal justice statistics, we 
can see still-continuing increase in prison population while a slight decrease in the number of 
crimes commited after 2009 and an interesting skyrocketed increase in the numbers of probation 
meausers after 2011 (see the chart below).

Chart: Numbers of Turkish Criminal Justice System by Years 2005 – 2015 (See: www.adalet.gov.tr)
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4 Lessons Learned and Conclusion

As generally accepted, the main purposes of the probation are rahabilitation and reintegration 
of the offender into the society. In order to establish an appropriate system for this purpose, 
the criminal sanctions and their implementation tools should be determined taking into account 
the specific situation of offenders, victims and the types of crimes. In this point probation plays 
very important role with it’s services which are research and advice, supervision and guidance.

There is a necessity of the fundamental change in Turkish criminal justice system about 
the approach regarding aims of the criminal sanctions and their suitability for this purposes. It 
should now be considered that imprisonment as a punishment is not a useful way for correction/
rehabilitation/reintegration of most of the offenders and preventing recidivism. Additionaly, it 
should be understand that the probation is not a kind of “lighter alternative” of imprisonment 
or just an execution tool of the punishments. In Turkish practice, due to the probation has been 
used pragmatically and maybe logically to prevent overcrowded prison population which has not 
been coped with by the government from last ten years, both the prison and probation systems 
face with the heavy burden nowadays.

As a result of these experiences, it should be think about following questions considering the 
wide knowledge in the field of theory and practice of the European countries:

- What are the meaning and real purposes of criminal sanctions? 

- What are the meaning and purposes of probation?

- What are the primarily expectations of criminal sanctions to serve? 

- Which crimes and offenders are appropriate for probation?

- Should probation be an independent form of criminal sanctions or not?

- Do we need a long term and systematic criminal policy?

References
[1] For further information in English: http://cep-probation.org/wp-content/uploads/2015/09/

PROBATION-in-TURKEY.pdf, 13.03.2016; in Turkish: http://www.cte-ds.adalet.gov.tr.
[2] For further information and avaluation on Turkish probation system: Yavuz, Hakan A. (2015), 

“Türkiye’de Denetimli Serbestlik Mümkün müdür? Dünü, Bugünü ve Yarınıyla Türk Ceza 
Adalet Sisteminde Denetimli Serbestlik (Is Probation Possible in Turkey? The Past, Today and 
Future of Probation in Turkish Criminal Justice System)”, Türkiye’de Denetimli Serbestlik 10. 
Yıl Uluslararası Yaklaşımlar Sempozyumu (The International 10th Anniversary Symposium 
of Turkish Probation), 08-10 Aralık 2015, İstanbul, https://independent.academia.edu/
HakanYavuz; http://www.sempozyumds.com/index-eng.php.



269

© Filodiritto Editore
This publication has been produced with the financial support of Timis County Council.  
Această publicație a fost realizată cu sprijinul finaciar al Consiliului Județean Timiș.




